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Norr.—The head-notes in cach case were prepared by the 
Judge who delivered the opinion, as required by law. 























f DECISIONS 


OF THE 


Supreme Court of Florida, 


AT TERMS HELD IN 1861. 


Mary J. Owens, Appetiant, vs. Samvet B. Love anp 
James Bruce, Apministrators oF Witi1AM Forses, DE- 
CEASED, APPELLEES. 


1. In this State, all decrees in Chancery, whether Interlocutory or Final, are 
not only by the practice of our Courts, but by Statutory provision, deemed 
to be enrolled when entered upon the minutes of the Court. 

2. A decree directing a reference to a master for the purpose of ascertaining 
any material fact in the case, is not a final decree, although it ascertains and 
determines all the equities of the case. 

3. A Bill of Review lies only after final decree, and not upon an Interlocutory 
Decree. A Billin nature of Bill of review, is not of use in this State, as all 
decrees are enrolled when entered upon the minutes of the Court. 

4. After an Interlocutory Decree is enrolled, the Court will grant leave to file a 
Supplemental Bill, to bring forward newly discovered evidence, and grant a 
rehearing upon the same if the evidence is of such a nature, as were it a Bill 
of Review, would entitle the party to relief. 

5. To entitle the party to relief in such cases, the newly discovered evidence 
must be relevant and material, and such as might probably have produced a 
different determination. The new matter must have first come to the knowl- 
edge of the party after the decree. The matter must not only be new, but it 
must be such, as the party by the use of reasonable diligence, could not have 
known; it must not be merely cumulative, nor merely corroborative or auzil- 
lary to what is already in the case, but must establish a new fact of itself, de- 
cisive of the merits of the cause. 

6. With Administrators who are strangers to the transaction, and who have 
to look after evidence to defend the Estate, the same stringency in ruling 

as to knowledge of facts, ought not be exercised. 
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7. On application for leave to file a Supplement Bill, and fer a re-hearing, the 
Appellate Court can only consider the prior Interlocutory Decree, so far as to 
ascertain and enquire whether the new matter sought to be introduced is rel- 
evant and material, and such as tad the same been before the Chancellor, 
might probably have produced a different determination. 


' This case was decided at Tallahassee. 


The facts of the case are fully set forth in the opinion of 
the Court. 


Papy & Archer, for Appellant. 


R. B. Hilton, Samuel B. Stephens and G. K. Walker, 
for Appellees. 


DUPONT, C. J., being disqualified to sit in this cause, 
having been of Counsel in the same, Hon. J. J. Finley, 
Judge of the Western Circuit, sat in his stead. 


FORWARD, J., delivered the opinion of the Court. 


This is an appeal (authorized by the statute of 7th Janu- 
ary, 1853) from an Interlocutory order of the Court below, 
granting leave to file a Supplemental Bill to bring forward 
newly discovered evidence, and for a rehearing of tlie cause 
upon the newly discovered testimony, when Supplemental 
Bill shall be ready to be heard. The petition for rehearing, 
&c., sets forth in substance, as follows: That since the de- 
cree rendered on the 4th January, A. D., 1858, in this cause, 
authorizing the said Mary Jane Owens, to redeem the ne- 
groes in controversy, and directing an account to be taken, 
very important and material evidence, both of record and 
oral, has been discovered, which was unknown to the pe- 
titioners at the time of making said decree, “ and which has 
not come to their knowledgé until within the last four weeks, 
although your petitioners were diligent in their researches, 
and used every means in their power to procure all the testi- 
mony relating to the defense of said suit.” That said de- 
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cree was based on the finding -of the following facts in evi- 
dence, to wit: That the title of said Forbes to said negroes 
in said decree mentioned, was taken and held by said Forbes, 
only as asecurity for money advanced to said Mary J. Owens, 
to enable her to quiet her title to said negroe slaves, by 
paying off the demand of William Teat, jr., who refused to 
surrender them to said Mary J. Owens, until his demand 
was satisfied. That said Forbes, in his life time, shortly af- 
ter redeeming said slaves from said Teat, and carrying them 
te be placed in the possession of said Mary J. Owens, by 
virtue of his title which he held merely as a security for the 
money advanced for the purpose aforesaid, dispossessed the 
said Mary J. Owens of said slaves, and restored them to the 
custody of said Teat, from whom he (Forbes) had recently 
redeemed them. That said Teat was the Agent of said 
Forbes, and that said Ferbes was responsible for his acts.— 
That said Teat was unworthy of trust or confidence, of which 
fact the said Forbes was fully apprised, and that by his care- 
lessness and neglect said slaves were squandered by said 
Teat, and finally lost to complainant. The petitioners set 
forth in their petition that they have recently discovered ev- 
idence by which they are informed, and believe they will Be 
able to prove that shortly after the said supposed marriage 
of said Mary with Mr. Owens, who finally abandoned her 
and went in 1840, to live with his lawful wife in South Car- 
olina, she, the said Mary J. Owens, became distrustful of 
said Owens, and believing that his object in marrying her 
was to get possession of said slaves and make way with 
them. That under the apprehension of immediate danger 
from this direction, Mary J. Owens sent for said William 
Teat, jr., and placed said slaves in his possession without 
the knowledge or consent of said Forbes, and that said Teat 
so far from being the Agent of their intestate in taking pos 
session of said slaves, was the Agent of Mrs. Owens. 'The 
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petition further sets forth that immediately after the slaves 
were thus put in the possession of said William Teat, jr., 
they were claimed by the Administrator of William Teat, 
senior, who pruceeded through the Courts of Alabama to 
assert his right thereto, as the property of the Estate of 
William Teat, senior. And that by virtue of an attach- 
ment issueing out of the Court of Chancery, subsequently, 
under a Bill of Complaint filed therein, le actually seized 
said slaves, and that under the provisions of said writ they 
were restored to the possession of the said William Teat, 
jr., on his giving a bond and security to hold them subject 
to the result of the suit. That said suit appears from the 
record never to have been tried, but was dismissed for the 
want of prosecution in July, 1839. That although your pe- 
titioners were aware that the representative of William 
Teat, senior, had claimed said slaves as the property of 
said Estate, and that there had been some litigation in the 
Courts of law, in reference thereto, yet, they were not, until 
recently, apprised of the fact of the seizing of said slaves 
by the Court of Chancery, and their consequent detention 
to await the result of said suit ; nor had they any knowledge 
of the existence oi said suit or of any of the proceedings had 
therein. That in about six months after the dismissal of said 
suit, said William Forbes sent a special Agent to Alabama, 
to demand, recover and receive said slaves, and that the pe- 
titioner, James Bruce, has now in his possession the original 
power of Attorney, given to said Agent; but not being 
aware of the existence of said Chancery suit, of the seizing 
and detention of said slaves by virtue of the proceedings 
thereon, or of the time of the dismissal thereof, he was not 
apprised of the important bearing of this fact of sending 
said Agent in relieving his intestate (Forbes) of the charge 
of negligence in relation to the recovery of said slaves; and, 
therefore, this fact does not appear in the evidence, although 
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known to said Bruce before the rendition of said decree.— 
The petition further sets forth that having no personal 
knowledge of the early facts connected with this case, they 
(the petitioners) employed Boling Baker, Esq., one of the 
Counsellors in this cause, to proceed to Wilcox county, Ala- 
bama, where the facts mostly transpired, and procured all 
the testimony that could be had in reference thereto. The 
said Baker proceeded to make said examination, but that 
many years had elapsed since the occurrence took place ; and 
said Baker succeeded in making out very little, if any, oral 
testimony; and although he instituted an examination into 
the records of said County, he failed to discover and report 
to said petitioners, the proceedings in Chancery under which 
said slaves were seized and detained as before mentioned, 
owing, as your petitioners infer, to the fact, as they are in- 
forme.|, that the Chancery records of said County of Wil- 
cox, had been transferred to Cataba, a town in another 
County in said State. The petitioners pray that the decree 
be set aside and vacated ; that they be permitted to file a 
Supplemental Bill, take further testimony, and that a re- 
hearing be granted and such further order taken as may be 
necessary to reach the Equity of this case. The petitioners 
make affidavit in support of their petition. 

As a matter of practice in similar cases, and in order 
that the form and statements contained in this petition 
may not be followed as a precedent, the Court will take 
occasion to say that the new matters discovered, the dil- 
igence exercised in searching the records in Alabama, 
and the statement of other facts, are not made with 
that clearness and fulness, and authenticated by exem- 
plifications of the records newly discovered, and statement 
under oath of person employed to make research, as are 
necessary to readily put the Court in the possession of mat- 
ter whereupon license may be given to file Supplemental 
































330 SUPREME COURT. 

















Mary J. Owens ys. Adm’rs of Wm. Forbes, dec’d.—Opinion of Court. 





Bill to bring forward the new evidence and to grant a re- 
hearing when produced. Under the facts, however, as they 
are stated, the Chancellor in the Court below was asked to 
grant leave to the filing of a Supplemental Bill, and to 
grant a rehearing; and upon a hearing thereof, the Chan- 
cellor “ordered that the defendants be at liberty to file a 
Supplemental Bill, to bring before the Court the matters 
stated in said petition relative to the new matters discov- 
ered since the making of the Interlocutory Decree in this 
cause, on the 4th of January, 1858, and for relief es they 
should be advised ; and further, that they be at liberty to 
haye the original cause brought on to be reheard, and to 
come on at the same time with the cause upon said Bill.”— 
From this order appeal is taken to this Court. 

On the part of the Appellee it is contended that the decree of 
1858, is a final decree enrolled, and that a Bill of Review in 
the nature of a Bill of Review, was the only remedy, if there 
was any, in this cause ; and that, therefore, the Court below 
erred in granting leave to file a Supplemental Bill. This 
brings us to determine whether said decree was Final or In- 
terlocutory. The decree is in the following words: ‘“ This 
cause came on to be heard upon a Bill, answer, exhibits and 
proofs, and upon argument of Counsel ; and the Court having 
considered the matters in issue, it is ordered, adjudged and 
decreed, that the complainant is entitled to redeem from the 
possession of defendants, as Administrators of William 
Forbes, the slaves Peg, George, Melinda, Dolly, Harriet, 
Easter, Eliza and Maria, and their increase since the month 
of November, A. D., 1835, upon the payment of the sums 
advanced thereon by William Forbes, in his life time, and 
interest theron, and is entitled io recover the hires of said 
slaves to the present time from the time the same went into 
the possession of the said William Forbes, or his Agent, 
William Teat, which date may be estimated in taking the 
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said slaves cannot be found in possession of defendant’s Ad- 
ministrators as aforesaid, or cannot be procured by them, 
the complainant is entitled to recover in lieu of said slaves, 
the value thereof to be ascertained. And it is further or- 
dered that an account be taken against the Estate of the 
said William Forbes, of the hires of said slaves and their in- 
crease since the same went into the possession of said William 
Forbes, or his Agent, William Teat, to be considered as the - 
ist day of Mav, A. D., 1836, together with interest on said 
annual hires, and that an account be also taken of all the 
moneys, provisions, supplies and other articles of value ad- 
vanced by the said William Forbes, in his life time, to com- 
plainant, with interest thereon, and that said accounts be 
made up to the date of said report to be made, and a balance 
struck between the two accounts, and that an account be 
taken of the value of said slaves and their increase at this 
time and at the first day of May, 1836, and at the latest 
date the same can be traced, and it is referred to Robert C. 
Lester, master, to take and state said accounts, with leave 
to the parties to offer evidence thereon before the master, 
and the evidence when taken, the master shall preserve in 
writing and report with his report hereon; and all other mat- 
ters are reserved until the coming in of said Report.” 

This Court in the case of Griffin, Administrator, vs. 
Orman, decided at the Term held in 1860, (see Fla., 
page 47) defined what constitutes a Final, and what an In- 
terlocutory Decree. It was held in that case that “ a decree 
directing a reference to a master for the purpose of ascer- 
taining any material fact in the case, is not a Linal Decree, 
but an Interlocutory one.” We see no reason for reviewing 
and reversing our decision in this particular, and hold the 
definitions as laid down in that case to be correct. Upon ex- 
amination of the above decree, claimed to be a final decree, it 
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will be seen that it refers this cause to the master to ascer- 
tain several facts. 

First: To ascertain the ¢ncrease of said slaves since the 
month of November, A. D., 1835. 

Secondly: To ascertain the sums advanced thereon by 
William Forbes in his life time, and interest thereon. 

Thirdly: The hires of said slaves from the first day of 
May, 1836. : 

Fourthly: If said slaves cannot be found in the possession 
of the Administrators of said Forbes’ Estate, or cannot be 
procured by them, then to ascertain the value of them.— 
The master was also to enquire and report, whether said 
slaves could or could not be found in possession of said Ad- 
‘ministrators, and whether they could be procured by them. 

Fifthly : To ascertain all the moneys, provisions, supplies 
and other articles of value advanced by the said William 
Forbes, in his life time. 

Sixthly: To ascertain the value of said slaves and t)ecir 
increase at that time, and at the latest dates the same can 
be traced. 

Seventhly: The master is directed to preserve the ev?- 
dence taken before him, and to report it. 

Lastly: All other matters are reserved until the coming in 
of said Report. 

Here are several material facts in the case, which, when 
ascertained, are to be reported to the Court with the 
evidence. Matters are also reserved until the coming 
in of the report. This report may be excepted to, dis- 
proved and overruled, or confirmed and made absolute by 
order of the Court. Thisbeing the case, it follows, there 
must be a final decree upon it. The decree we have under 
consideration, although it ascertains and determines all the 
other equities of the case, leaves unsettled the equities re- 
lating to-the matters referred, as to which material facts are 
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sought, and reserves questions. That something further was 
left to be done appears evident, as the Chancellor directs a 
report. Weare of opinion the decree in question was an 
Interlocutory Decree. Having considered this an Interlo- 
cutory Decree, the next question is, whether the remedy, if 
there was any in this case, was by asking leave to file a Sup- 
plemental Bill and a rehearing on the evidence thus brought 
forward. Had the application in this petition been but for 
a review reversal, and setting aside said decree, then the 
cas: of Putnam vs. Lewis, and wife would be applicable, 
which decided that a Supplemental Bill in the nature of a 
Bill of Review, would seem to be the appropriate remedy. 
See also Scott vs. Blain, 1 Baldwin, 287. But the petition 
seeks something more—a rehearing is sought on the ground 
of newly discovered evidence, discovered after the Interlocu- 
tory Decree. The rule is that the Court will grant such a 
rehearing upon the filing of a Supplemental Bill after an In- 








terlocutory Decree enrolled, if the evidence is of such a na- 

ture as to entitle the party to relief upon a Bill of Review 

or Supplemental Bill in the nature of a Bill of Review, after 

a Final Decree, but not otherwise.—Baker e¢ ua. vs. Whiting 
et al., 1 Story’s Rep., 233. 

This doctrine was also fully recognized by Mr. Chancellor 

Kent, in Wiser vs. Blachley, 2 John. Ch. Rep., 124; and 

Livingston vs. Hubbs, 3 John. Ch. Rep., 124; and in Dex- 

ter vs. Arnold, 5 Mason Rep., 303. In the case of Jenkins 

vs. Eldridge, 3 Story’s Rep., 307, Judge Story says: “ The 

real question, therefore, for the consideration of the Court 

is, whether leave should be granted to file a Supplemental 

Bill to bring forward the new evidence. Insubstance, there 

is no difference between this case and the case of leave to 

file a Bill of Review or a Bill in the nature of a Bill of Re- 

view, except that the latter is solely applicable to cases 
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where there has been a Final Decree, whereas applications 
like the present may be before or after an Interloentory De- 
eree. But the doctrine of the Court as to the nature of the 
evidence which will justify and support the application, is 
in such case governed by the same considerations and lim- 
ited by the same rules. The questions, then, properly for 
inquiry are, whether if the decree in this case was a /%inal 
Decree, the appellees under their petition, and the facts 
therein set forth, would be entitled to relief upon a Bill of Re- 
view or a Supplemental Bill in the nature of a Bill of Review. 
To determine this we are to enquire what are the rules govern- 
ing Courts granting leave to file a Billof Review? In Story’s 
Commentaries on Equity Pleadings, Sec. 412, they are laid 
down in substance, as follows: Ist. Leave to grant it will 
not be granted without an affidavit that the new matter 
eould not be produced or used by the party claiming the 
benefit of it in the original cause. 2nd. The affidavit must 
also state the nature of the new matter, in order that the 
Court may exercise its judgment upon its relevancy and ma- 
teriality. In Dexter vs. Arnold, 5 Mason’s Rep., pp. 310, Sto- 
ry, Justice, says: The ordinance of Lord Bacon constitutes 
the foundation of the system, and has never been departed 
from. The ordinance is there inserted, and will be seen 
upon reference to that case. It is now the established ex- 
position of the ordinance, that the new matter shall not 
have been discovered until after publication has passed.— 
And as in our Courts all decrees, whether Interloqutory or 
Final, are not only by the practice of our Courts, but by 
statute provision, deemed to be enrolled as of the day on 
which it is entered on the minutes of the Court, a Bill in 
nature of a Bill of Review, is not appropriate, and there- 
fore out of use. In the first place, the new matter must be 
relevant and material, and such as might probably have pro- 
d: ced a different determination. In other words, it must 
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generally be new matter to prove what was before in issue, 
and not to prove a title not before in issue; not to make a 
new case, but to estahlish the old one. In the next place, the 
new matter must have first come to the knowledge of the 
party after publication has passed. And in the next place, the 
matter must not only be new, but it must be such as the 
party, by the use of reasonable diligence, could not have 
known, for if there be any laches or negligence in this res- 
pect that destroys the title to the relief, 2 Smith’s Ch. P. 
page 58 (marginal page.) The party must show that the 
new matter is relevant or that there is probable cause that 
it may be relevant to the matters in question. On this ap- 
plication for leave to file Supplemental Bill, and for a re- 
hearing, this Court can only consider the prior Interlocuto- 
ry Decree, so far as to ascertain and enquire whether the new 
matter sought to be introduced is relevant and material, and 
such as had the same then been before the Chancellor, might 
probably have produced a different determination. In de 
termining this, although the cause is not before this Court 
on its merits, yet it becomes necessary for the Court to 
ascertain and fix the title held by Forbes, in order to a just 
appreciation of the Appellee’s new proof. The petition for 
leave to file Supplemental Bill, sets forth what the petition- 
ers are informed and believe was the title ascertained by 
the Court. The decree grants the right of the said Mary J. 
Owens to redeem said slaves upon payment of moneys, &c., 
advanced, and from which we draw the inference that the 
Court below considered the said Forbes a mortgagee in pos- 
session, and guilty of laches and negligence, whereby the slaves 
became lost to both mortgagor and mortgagee, and the Estate 
of Forbes consequently liable. The original Bill of Complaint 
alleges that one William Teat, senior, departed this life in 
the spring of 1835, and by last will and testament bequeathed 
these negroes to the said Mary Jane Owens, who was his 
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widow, to be enjoyed by her at her will and pleasure through 
life, and there to descend to her children, the heirs of his 
body. The Bill further alleges that previous to the death 
of William Teat, senior, and before his removal to Alaba- 
ma, and while he was domiciled in the State of South Car- 
olina, he, the said William Teat, senior, made to his son 
William Teat, junior, a bill of sale of said negroes; that the 
said William Teat, senior, remained in possession of them, 
and was in possession of them at his death. That during 
the life time of William Teat, senior, a dispute arose be- 
tween him and his son, respecting, the bill of sale held by 
said William Teat, junior, which his father denounced as a 
fraud upon him, and required his Exeeutor to contest the 
same ; that these circumstances are alluded to and spoken 
of in the will of said William Teat, senior. The said Mary 
J. Owens claims in said bill of complainant, that the said 
slaves and their increase, passed to her under the will of said 
William Teat, senior, unless the title thereto was absolute 
in said William Teat, junior. 

Upon a careful examination of the testimony and exhib- 
its, it would seem clear that Mrs. Owens was mistaken in 
her bill of complaint, wherein she sets forth that William 
Teat, jundior, held a bill of sale of said slaves from William 
Teat, senior. The evidence established, as the Court below 
seems to have considered, that William Teat, junior, de- 
rived his claim on said negroes, by virtue of an incumbrance 
thereon, in favor of one Dannelly ; that Dannelly executed 
to him whatever title he had, and it would seem that the 
Court below considered the claim of William Teat, junior, 
that of a mortgagee. Whether as such he was in or out of 
the possession of the slaves, does not seem to have been con- 
sidered. The said William Teat, junior, however, trans- 
fers all his title to the said William Forbes, in his life, who 
executes an agreement to Mrs. Mary J. Owens, by which 
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le, the said ‘“ William Forbes, obiigated himself to deliver 

to the said Mary J. Owens a certain number of negroes on 

her paying to him, the said Forbes, the sum of eight hun- 
dred and some odd dollars, with interest.” 

From this history of title, it would seem, that Forbes was 

only the holder of such title as he derived from William 

Teat, junior, with the addition of an equitable lien upon 

the same, created by Mrs. Owens to him, under and by vir- 

tue of his transactions with her. It appears that the Court 

below, under the testimony, considered the said William 

Forbes in the light of a mortgagee in possession. If, there- 

fore, the said William Forbes was liable for the loss of the 

slaves and for their hires, it was upon the ground that he 

was a mortgagee in possession of the same. From this view 

of his title, it would seem that the material issue was, 

whether said Forbes was or not in possession of said slaves, 

and whether they were lost to the mortgagor. Mrs. Owens, 

being a legatee under the will of William Teat, senior, to- 

gether with her agreement with the said Forbes, might file 

a bill to redeem. The Administrator of William Teat, se- 

nior, with the will annexed, might also have filed a bill to 

redeem, and would probably have had the prior right, un- 

less he assented to her legacy. This, then, being the issue 

at the time the decree was made, it would seem, that the 

new matter which goes to deny the possession and refute 

the charge of laches, is relevant and material, such as if 

known might probably have produced a different determi- 

nation. The Counsellor for the appellant objects to the newly 

discovered evidence, and insists that it is merely eumula- 

tive, and, therefore, ought not to be admitted. The cases 

of Baker vs. Whiting, 1 Story, and Jenkins vs. Eldridge, 3 

Story Rep., 310, are relied upon as decisive of this point.— 

Upon looking into the latter case, the Judge, in commenting 

upon the evidence offered in that case, which he considered 
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as auxiliary or corroborative, says dt establishes no new 
JSuct of itself decisive of the merits of the cause, and neces- ya) 
sarily changing the original decree, but is merely corrobora- 
tive or auwiliary to what is now in the cause. This case 
fully establishes what we think is the case new under con- 
sideration, viz: That if the evidence sought to be intro- 


‘duced establishes a new fuct of itself, decisive of the merits 


of the cause, and necessarily changing the original decree, 
the rehearing would be granted, and there is nothing to the 
contrary in Baker vs. Whiting. 

Now, what do the petitioners seek to prove? They say 
they expect to prove that the slaves were placed in the pos- 
session of Teat, junior, by Mrs. Owens, without the know!- 
edge of Forbes; that William Teat, junior, was her agent, 
thus making her a mortgagor in possession. They also ex- 
pect to prove that the Administrator of the estate of 
William Teat, senior, by process in Chancery, seized upon 
these slaves and kept them under seizure, or held possession, 
he having a right to do so, unless he assented to the legacy, \*¥ 
and in other words, they expect-to refute the charge of lachies, 
proving facts not known at the hearing, and about which 
no proof was offered." To prove that the mortgagor re- 
mained in possession, is not to prove what is auxiliary to or 
corroborative of any proof in the cause upon the hearing, 
but to prove a fact wholly and entirely new, and which 
changes the whole aspect of the case. The remaining ques- 
tion is whether the appellees had knowledge or could by 
reasonable inquiry and diligence, have acquired knowledge 
of the facts stated in the petition before the hearing of said 
cause, so that they might have availed themselves of it be- 
fore the decree. If they had such knowledge, or could by 
reasonable inquiry and diligence have obtained it, then it is 
clear they are not entitled to the relief sought. It is dif- 
ficult under the facts disclosed by the record to resist the 
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conclusion that the appellees were put upon their inquiry 
and the exercise of dilgence as to the agency of William 
Teat, junior, and the institution of suit by the Administra- 
tor of William Teat, senior, in Alabama; and were it not for 
the fact that they did use diligence in ascertaining the suit at 
law, and there were two suits in different counties—one 
in a Court of Law, and the other in a Court of Chan- 
cery—and, therefore, they might even in the exereise 
of a “ reasonable inquiry and diligence,” they being Admin- 
istrators, have been misled. 

Ilad Mr. Forbes been alive and made this application, the 
exercise of greater diligence would have been required of 
him, as he would be presumed to know his defense. 

It will be noticed that Forbes died in 1852 ; that Mrs. 
Owens, the complainant, removed to the State of Florida in 
1840, and became the close neighbor of said Forbes; that 
this mortgage of William Teat, junior, Forbes paid off, at 
the instance of Mrs. Owens, in 1835; that the transactions 
occurred in Alabama; that no suit was ever brought against 
Forbes, in his life time ; but after his death the present bill 
is filed against his Administrators. The Administrators are 
strangers to the transaction, and have to look for evidence 
to defend the Estate. For all that appears in the record, the 
Agent (who was a practicing attorney of good standing and 
legal accumen,) sent to Alabama to search the records, was: 
competent. His mission proved, so far as the case in Chan- 
cery is concerned, as fruitless. Reasonable diligence and in- 
quiry might have been baffled by the fact that these suits 
were in different counties. The Appellees were put upon 
their inquiry in the county of Wilcox, and not in the town 
of Cahaba, in another county; therefore, as the Appellees 
are Administrators, the same stringency in ruling as to 
knowledge ought not to be exercised. We are, therefore, of 
the opinion, that under the peculiar circumstances of this 
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case, the reasonable diligence and inquiry within the rule 
was made, and as with this they did not obtain the evidence, 
but have discovered it since the Interlocutery Decree, the 
Chancellor in the Court below was correct in granting the 
leave to file the Supplemental Bill, and in granting the re- 
hearing when evi lence was adduced. The order of the Court 
below is affirmed, each party to pay their own costs accrued 
in this appeal. 
















Crry cr Araracnicota, APPELLANT, vs. Lewis Crrtis AND 
oTHERs, TrustErs, Directors AND RECEIVERS OF 1HE APa- 
LAcHICOLA Lanp Company, APPELLEES. 






1, On the application for an injunction, a Chancellor may go into the consid- 
eration of the merits as disclosed in the bill, and which are intrinsic and de 
pendent upon its express allegations and charges. 

2. On a motion for an injunction, the Court will not commit itself to points or 
questions that may arise at the final hearing. 

8. A judgment in ejectment is conclusive against the defendant for all profits 
which have accrued since the date of the demise, stated in the declaration in 

| x ejectment, but if the plaintiff sues for any antecedent profits, the defendant may 

make a new defence. » 













: 4. Theright to mesne profits is a necessary consequence of a recovery in eject- 
; ment, and the recovery in ejectment by an incorporated town of an easement 
1 which is a real franchise holden by the town under provisions of her charter 
i for the benefit of all the citizens, is no exception as to the right to mesne 
; profits during the occupancy of their property. 

| 5. A plaintiff in ejectment cannot, after recovery, turn this action at law for 
} mesne profits into a suit in Equity, and bring a bill for an account of the 
: 
; 
: 
‘ 









profits, except in the case of an infant or some other very particular circum- 
stances. The “particular circumstances” excepted in laying down this rule, 
extend to all cases which involve an Equity which the plaintiff cannot make 
available at law. . 
6. A suit in Chancery lies for an account of mesne profits after a recovery in 
ejectment, if the bill shows a right to discovery and relief in a matter incident 
thereto, and the Court having jurisdiction for one purpose, may finally settle 
the whole merits of the cause. 
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7. Where the face of a Billin Chancery shows a case barred by the satute of 
limitations, and no circumstances are stated which take the case out of the 
operation of the act, advantage of it may be taken on a motion for an injunc- 
tion. 

8. In order to arrest by injunction claims established by a decree of a Court of 
Chancery, it must be shown that the applicant has a prior right which he has 
not lost by laches, 


This case was decided at Tallahassee. 

The bill sets forth that the Apalachicola Company, being 
proprietors of a large tract of land, proceeded in the year 
1836 to lay out a town on the tract known as the City of 
Apalachicola, then already having considerable population 
and a large and growing trade and commerce. That the 
Company laid out regular streets and squares, surveying 
them in a regular manner, and planting stakes, so as to des- 
ignate the same, and distinguish in a proper manner the dif- 
ferent sites and locations, ‘and then proceeded to cut down 
brush and trees, to fill up and remove swamps and other in- 
equalities, and to grade in proper manner. That a map of 
the town was likewise prepared, which, after being regularly 
adopted by the Directors of said Company and Trustees, was 
in due form presented to, and solemnly adopted by the City 
Council, on the 2d April, 1836. That*this map, after its 
adoption, was lithographed, and copies thereof used at 
the sales of the lots publicly made; that they were 
largely circulated on the day of the sale, and that persons 
| buying at said sale were guided by it and the stakes, in their 
> selection of lots ; and the contracts for sale of said lots and 
deeds, which were numerous, and amounting toa very large 
sum of money, were all made to refer to this map; and said 
map was regarded as the true and authentic map of the 
said town; that by this map, the streets leading to the river 
were left open—extended and continued thereto—no lines 
intervening at or near their termination, so that there was, 
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as well by the said maps as the large sale, and other action 
predicated on, and connected therewith, a full, complete, 
and entire dedication of the land near and to the river, in 
the direction of the streets, as fully and completely, to every 
intent and purpose, as of the streets themselves ; and the 
city was entitled to the full and free use, occupancy and pos- 
session thereof, as the true and rightful owner thereof.— 
The bill further sets forth, that afterwards, to wit, in the 
year 1837, the Company sent a special Agent to said town 
of Apalachicola, “to examine and report upon the situation 
of the property ;” that said Agent was also President of the 
Board of Directors. ‘That this Agent, having possession of 
what purported to be the original map of the town, made an 
alteration therein, by making the lines of the wharf property 
extend across the streets, thereby filling up the vacant space 
at the end of the streets by lines of his own creation. The 
bill charges that the design of this action was to revoke the 
grant previously made to the city, to deprive it of rights sol- 
emnly vested by previous dedication, and that the same cannot 
be otherwise regarded than as a falsification of the muniment 
by which property holders held their lots, procured at most 
extravagant prices. The bill avers that the said Agent, 
President of the Directors, had no power to make said alter- 
ation ; nor could so important an act as the change afore- 
said be made without the co-operation of the city authori- 
ties, of the citizens and of purchasers of lots, and without this 
the alteration or revocation was impotent and of no avail. 
The bill further avers that after said alteration of said map, 
the Company proceeded to take possession and control of the 
land at the end ot the said streets, to erect wharves upon 
them, to rent them, and to raise revenue and benefits from 
them. That they continued such possession, use and con- 
trol from 1838 to 1850; that in order to recover back the 
possession of said land, lying and being at the foot of said 
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streets, the said City of Apalachicola was compelled to in- 
stitute an action of ejectment against the said Apalachicola 
) | Land Company, which, being instituted, they, on the 26th 
day of June, 1850, recovered judgment in ‘the District 
Court of the United States, at Apalachicola, against the 
said Company, for the recovery of the same; that the said 
Company took a writ of error to the Supreme Court of the 
United States, and the same was dismissed. 

That afterwards the said Apalachicola Land Company in- 
stituted their action of ejectment in the said District Court 
for the recovery of said land at the foot of said streets and 
retrial of said case; but on the 19th February, 1857, of their 
own voluntary motion, discontinued the same. 

The bill further avers that the said Company, not content 
with these two several efforts, one Charles Ellis, a Receiver 
for said Company, recently appointed by the Court in another 
suit, instituted another suit by ejectment for recovery of 
the said land at the foot of said streets, which suit has been 
removed to the County of Gadsden, and is still depending 
there. 

The bill further avers that the said Company are indebted 
to the City of Apalachicola in a large sum of money, to 
wit: near the sum of twenty thousand dollars, for the use, 
occupancy and possession of the said property for the time 
it was held by them. That they would have instituted suit 
at law for the recovery thereof, but for the fact that one An- 
drew 8. Garr, having a claim against the said Company for 
the sum of about eight thousand dollars, instituted a suit 
in Chancery in the Leon Cireuit Court against the Trus- 
tees of the said Company, and others, praying that the Court 
would execute the trust in place of and in behalf of the said 
Trustees. That an order was passed appointing a Receiver 
to take charge of the said property, and to sell the same on 
the terms therein prescribed ; and the said land has been en- 
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tirely sold under the direction of the Receiver, and in whose 
hands and possession are the notes, bonds, cash, &c., re- 
ceived for and on account of said land. 

The bill further charges that the Trustees are non resi- 
idents and reside beyond this State, and that the proceeds 
of the lands formerly belonging to said Company, and now 
in the hands of the Receiver, constitute the only means or 
property of the said Trustees of said Company, or of the said 
Company, and that upon a distribution thereof, the same 
would be entirely dissolved, and that the funds aforesaid are 
the only means for the satisfaction of the claim of the City 
in this behalf. That although there has been an agreement 
for the distribution of these proceeds among certain parties 
therein named, that the same, nor the decree founded thereon, 
cannot and should not be carried into effect to the prejudice 
of the rights and interests of the City of Apalachicola. 

The bill further charges that the non residence of the said 
Trustees beyond the State, and the continued agitation and 
expenses created by these suits, have been the cause why an 
earlier application and suit have not been made for the recov- 
ery of these rents and profits. 

The prayer of the bill is to enjoin the distribution of any 
sum or sums of money to the Trustees, or any of the Agents 

of the said Company, or any other person, until the claim of 
the City of Apalachicola for rents, as aforesaid, is fully and 
entirely satisfied. That the Map of the City, so falsely, ille- 
gally and improperly changed and altered, be ordered to be 
delivered up and cancelled, and declared to be false, untrue, 
and entitled to no verity in this respect ; and its use on the trial 
of any suit by the said Company or any one of them, be utterly 
prohibited and enjoined. That the said Ellis state by what 
authority and direction he has brought suit for said property, 
and be ordered to dismiss it as founded in fraud and error. 
That the Court will direct an ascertainment of the amount 
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to which he is entitled for rents and profits and use and oc- 
cupation by said Company of the said property, and give a 
final decree therefor, and order that the same be paid out of 
the fund in the hands of the Receiver or other officer of the 
Court, in the case Garr or the defendants, who have re- 
ceived the same, be made liable therefor, and a decree pass 
against them to that effect. 


By an amendment to the Bill, the complainant avers that 
they have been subjected to and paid large sums of money for 
Counsel and Attorney’s fees, in the prosecution and defending 
of said suits; and that the said City is entitled to damages 
for withholding the said premises from said Company, to be 
ascertained either by a suit of trespass at law under the or- 
der of the Court, or that the Court, through a master, as- 
certain the same in such manner as they may determine, so 
as to have as well their damages as the mesne profits made 
by the said Land Company from the land aforesaid, and also 
the costs and expenses incurred by the said City, for insti- 
tuting and defending the suits afvresaid, and in every other 
respect, &ec. 





A motion was made before the Chancellor for an injunc- 
tion as prayed; and on the 16th January, 1861, it was or- 
dered and adjudged that said injunction be refused. From 
which order an appeal under the statute of 1855 is taken to 
this Court. 


Thomas Balizell for appellant : 


This is a suit to recover mesne profits, or the rents and 
profits of certain wharf lots, after a recovery in ejectment. 
The right of toll on wharves is a franchise, or privilege in 
the subject, existing by grant from the King in England or 
the Legislature in this country.—3 Paige, 75, 313 ; 2 Black, 
Com., 38, n. 53. 
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The right is conferred by charter of the City to rent 
wharves, appoint wharfingers, &c.—Charter City Apala- 
chicola. 

For an intrusion upon this right, or a disturbance of it, 
whether it be an easement or a franchise, there is a rem- 
edy.—3 Blackstone, 237; 1 Arch. Rep. 431. 

On general principles, “ Land includes not only the ground 
or soil, but every thing attached to the earth, whether by 
the course of nature or by the hand of man.”—3 Kent Com. 
401; Co. Litt., 4. 

“Whoever takes possession of land to which another has 
better title, whether bona fide or mala fide, is liable to the true 
owner for all the rents and profits he has received.”——-Green 
vs. Biddle, Supreme Court U. 8.,8 Wh. 1; 1 Yerger, 380-1. 

“ He is entitled, both in law and equity and from natural 
justice, to rents and profits from the time the title ac- 
crued.”—Lbid. 

“What is the land but the profits,” is the question asked 
in this very great and important case, and they (the Court) 
say, “adevise of the profits isa grant of the land itself.” — 
Green vs. Biddle, 8 Wh., 1. 

Even if the Trustees did not commit the fraud charged, 
they are “not entitled to retain the fruits of another’s mis- 
conduct, nor are they exempt from the duty of restitution.” — 
Willard, 147; 14 Vesey, 273, 289. 

The judgment in ejectment ascertaining the right of 
plaintiff, the wrongful ejection by defendants, and “the 
right to the rents and profits, is a necessary consequence of 
the recovery in ejectment, and the judgment is conclusive.” 
2 John., 369; 3 Jolin., 489. 

Complainants are “entitled to be reimbursed what they 
have been compelled to pay in obtaining a restitution of the 
property.”—Doe vs. Perkins, 8 B. Mon., 198. “To extra 
trouble and expense in prosecuting the suit.”—15 Conn., 236. 
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Money acquired by fraud, as charged in this Bill, cannot 
belong to the wrong doer who holds it, but to the proprietor 
of the property through which it was obtained. 

The Statute of limitations does not avail defendants ; they 
are non residents, and were never liable to be sued in the 
State, and cannot avail themselves of the law in this res- 
pect.—Blanch. Limit., 117, 113. 

It is objected that the wharves are a part of the street, 
are open to the public and not subject to the imposition of 
toll. Defendants cannot make this defense. They are sued 
for the profits made by them. In reply they say profit 
should not, and legally could not be made; then they have 
it illegally and improperly, and should give it up. How are 
they entitled to the money received for toll on those wharves, 
if they were not subject to toll? 


M. D. Papy for appellee. 
FORWARD, J., delivered the opinion of the Court. 


The Bill, it will be seen, is filed in this case for the pur- 
pose of restraining the use of the map, alleged to have been 
fraudulently altered, for any purpose whatever, against the 
City, and for the recovery of mesne profits after judgment 
in ejectment, and for the recovery of the costs of said suit 
in ejectment. 

The main question is, whether the bill makes out a prima 
Jacie case—such a case as required the Chancellor on the 
application for said injunction in the exerc'se of legal dis- 
cretion according to the rules of equity and good conscience 
and practice of the Court, to grant said injunction, or in 
other words, whether the Chancellor erred in refusing said 
injunction. 

The rule of law is, that on the application for an injunc- 
tion, a Chancellor may go into the consideration of the merits 
as disclosed in the bill, and which are intrinsie and depend- 
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ent upon its express allegations and charges.—Rose vs. 
Hamilton, 1 Dess., 137; and this Court, in the case of Yonge 
and Bryant vs. McCormick, 6 Fla., 369, held it also to be a 
rule ot practice, that “on a motion for an injunction, the 
Court will not commit itself to points or questions that may 
arise at the final hearing.” 

It is unnecessary to consider so much of the bill as sets 
forth the alteration of the map, and asks the restraining of 
the use of the same, as also the restraining of suits, only so 
far as the same gives jurisdiction to this Court for that pur- 
pose, and the consideration of the use that may be made of 
said map in any recoupment of rents and profits that may 
be asked. The Bill does not contemplate the injunction 
prayed in this particular until the final hearing of the cause. 

In a question of recoupment or set off of value of improve- 
ments to the claim for mesne profits, the question of bona 
fide possession may be important, and on that issue, whether 
the Company went into possession by color of this alleged al- 
tered map or not, may, it is conceived, be attempted to be 
raised ; therefore, the setting of it (the map) aside, might 
be proper for the exercise of equity jurisdiction. 

The Bill sets forth a recovery in an action of ejectment of 
the premises in question, and also the possession of the same 
(obtained by said suit) in the Appellant, avers a right to 
mesne profits in the nature of damages, and alleges reasons 
why owner, after recovery of the land, resorts to a bill in 
equity against the late occupant for an account of the rents 
and profits, 

On the part of the Appellant it is contended that the 
right of the plaintiff in an action of ejectment, is a neces- 
sary consequence of a recovery in ejectment, and the judg- 
ment in ejectment is conclusive, and that the case at bar is 
not an exception to the geperal rule. 

In Blackstone’s Commentaries, Vol. 3, page 205, the 
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commentator, in speaking of recoveries in ejectment and right 
to action for mesne profits, says: “The judgment in eject- 
) ment is conclusive against the defendant for all profits which 
have accrued since the date of the demise stated in the former 
declaration of the plaintiff, but if the plaintiff sues for any 
antecedent profits, the defendant may make a new defence.” 
The Supreme Court of Tennessee, in the case of Nelson 
vs. Allen & Harris, 1 Yerger, page 383, say: “A right to 
land essentially implies a right to the profits accruing from 
it, since without the latter the former can be of no value.” 
Again, in Green and others vs. Biddle, 8 Wheaton’s Rep., 1, 
the Supreme Court of the United States say: “ At common 
law, whoever takes and holds possession of land to which 
another has a better title, whether he be a bona fide or a 
mala fide possessor, is liable to the true owner for all the 
rents and profits which he has received; but the disseisor, if 
he be a bona fide occupant, may recoup the value of the meli- 
erations made by him against the claim of damages.” 








In Benson and others vs. Matsdorf, 2 Johnson’s Law 
Reports, page 371, the Court say: “It is well settled that 
the right to mesne profits is a necessary consequence of a 
recovery in ejectment.” 

See also Baron vs. Abeel, 3 Johnson’s Law Rep,, 471. 
In the case of Averitt vs. Brady, 20 Georgia, 523, the Su- 
preme Court of Georgia say: “In an action for mesne 
profits against a trespasser, the rule is quite liberal enough, 
that if the improvements made on the land increase the 
profits, it is proper for the jury to take into consideration 
the improvements and to diminish the profits by them, but 
not below the value without the improvements. 


In 4 Phillips on Ev., 315, it is stated that the plaintiff 
must prove the value of the mesne profits, to be estimated 
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by the amount of the crops taken, or by the fair annual 
value of the premises.” 

On the part of the Appellee it is contended that the 
Plaintiff in the Court below is not entitled to mesne profits, 
because the right to the street is only to hold it subject to 
the public easement, and was not the source of revenue ; 
therefore, the case at Bar is an exception to the general rule 
of recovery in ejectment. 

This brings up the inquiry into what are the rights of the 
City of Apalachicola, and whether this case is an exception. 
The Bill sets forth that prior to the incorporation of the 
City of Apalachicola, to wit: in 1836, the proprietors of the 
land dedicated the street of the Town, extending then down 
to the river, to the use of the public; that afterwards, on 
the 2d February, 1838, an Act of Incorporation was passed 
by the Legislature, and said Town incorporated. 

Here was a dedication to public uses, which, by operation 
of law, became vested in the officers of the city as soon as 
they became incorporated, for the benefit of the citizens.— 
Town of Pawlet vs. Clark, 6 Cranch, 331; 6 Peters, 431. 

According to Hilliard on Real Property, Vol. 2, page 16, 
an easement for the public in the land of others, is not per- 
sonal estate, but a real franchise, holden by the common- 
wealth for the benefit of all the citizens. In the case at bar, 
the easement was a real franchise holden by the corporation 
for the benefit of all the citizens. We have nothing to do 
on this appeal with the question whether an action of 
ejectment will lie to recover possession of a street. That 
was determined by the recovery in ejectment, and by the 
reéovery and judgment it was determined that the A ppel- 
lees or defendants in that suit, were guilty of the trespass 
and ejectment complained of. This establishes the entire 
ownership for the use of the inhabitants. 

The Town, by authority of the Legislature granted in the 
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Act of Incorporation, have given to them the right to regulate, 
erect and keep wharves, to appoint wharfingers, &c. The 
Appellees, or rather the Company, obstructed their right, 
took possession of the lands upon which they might have 
erected and kept wharves, prevented the city from 
building wharves there, built for themselves thereupon 
wharves, received rents and profits thereof, and continued 
to hold the same until they were turned out of possession by 
ejectment. Now, when the city is seeking damages for the 
obstruction, they are told that the case of Rowan’s Ex’rs vs. 
Town of Portland, 8 B. Munroe, 257, establishes that all the 
City of Apalachicola could charge for toll, wharfage or fees, 
or could collect for rent of wharves built by them, was a suf- 
ficient sum to secure a fair reimbursement and remuneration 
for their costs and trouble and expense of keeping them up, 
and as this was paid by the Company, that, therefore, the 
City have no action for use and occupation. To this our 
inquiry is now directed. By reference to authorities, it will 
be seen that trespass will lie at the suit of a corporation whe 
have the freehold or actual possession of the soil of the mar- 
ket place against a person who places stalls, tables, &c., 
there without their leave. Mayor, &c., of Norwich vs. 
Swan, 2 Wm. Blackstone, 1116; 2 Strange, 1238. A cor- 
poration may also have an action on the case for an inter- 
ruption of a right of way vested in them. Grant on 
Corporations, 194, (side paging.) Would it be any an- 
swer to the former trespass when damages are asked, to 
say: We suppose the dedication of the market place was for 
the advancement of the interests of the town as a commer- 
cial place, and not with a particular view to any profit to be 
derived from rents and tolls, or otherwise, and although the 
stalls, tables, &c., were erected without their leave, and 
while the trespassers hold them, they made charges and 
profit, yet as the town incurred no expense for this particu- 
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lar object, we think the 1 town must be content with the re- 
covery of the right alone, without damages—would this be a 
legal answer in “jostification of a trespasser? We think not. 
If in response to the action admitting the right of action for 
an interruption of a right of way it is contended the cor- 
poration were bound to keep it uninterrupted, we ask whether 
it would be an answer for claim for damages for said inter- 
ruption to say, the town has incurred no expense in erecting 
the building or wharf which interrupted the street, there- 
fore the town must be content with the recovery of the right 
alone, without damzges. 

It does not necessarily follow, that the erection of wharves 
at the foot of these streets prevented the egress and ingress 
of the citizens to the water, for the reason that they may be 
so constructed as to afford all the privileges granted to the 
inhabitants; but something more was dedicated: the street 
was vested in the corporation for the benefit of the citizens. 

In the erection of wharves a new improvement was com- 
menced, and was authorized by the act of incorporation.— 
The corporation then had the right of building wharves, a 
right to regulate them for the benefit of the citizens, or, they 
being the owners of the land, for the benefit of the citizens, 
had the right of renting out the land; the rents and profits 
would go to the town treasury for the benefit of the citizens, 
but the Company, by taking possession of these lands, without 
the leave of the corporation, interrupted their franchise and 
deprived the citizens of the benefit they otherwise would 
have received from these lands. It is said that the tolls, 
wharfage and benéfits received by the Apalachicola Compa- 
ny, although by usurpation, was a wrong rather against 
those who paid them than upon the town, and as the town 
itself had only the right of charging toll to an extent suffi- 
cient to secure a fair reimbursement and remuneration for 
the cost of the wharves and trouble, that, therefore, the 
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town cannot be entitled to collect for the benefit of the inhab- 
itants any profits. This, upon first view, carries with it a 
great deal of plausibility. But let us examine it. In the 
first place, there'is nothing in the bill to show that the Apa- 
lachicola Company did not collect more than a fair reim- 
bursement and remuneration, while every presumption is 
that they erected the wharves and kept them up for profit. 
There is no doubt the commerce of the town was advanced 
by their erection, but the question arises, whether not 
only the commerce of the town, but the citizens, would 
not have been more benefited by the exercise of the fran- 
chise of the town, which was interrupted by the usurpa- 
tion of the Company. Again: Ifthe citizens had been re- 
quired to pay more than the town was authorized to ask, 
they, indeed, were wronged, and we ask, was and is it not the 
right and duty of the Trustees of the people, i. e., the cor- 
poration, to collect the rents and profits of the land 
held for their benefit, and which had been wrongly usurped 
to their injury? Is it any answer for them to say the 
people, your cestut que trusts, were wronged, and tnerefore, 
you, their Trustee, have no action for mesne profits for their 
benefit? Is it certain that the right of charging toll, by 
the town itself, could not have been carried beyond a fair 
remuneration and reimbursement for the costs of the 
wharves and the keeping of them up ? 

The wharf case in 3 Bland, 361, is cited as maintaining that 
a wharf may be dedicated by the owner to the public use, 
and no toll can afterwards be imposed upon the use of it but 
by authority of the Legislature. We regret that we have 
not this volume for examination; not having it, we take the 
head note as a suggestion. In the case we are considering, 
the Legislature of our State did give authority to take toll 
for the use of the people, if the corporation should make that 
one of the regulations. There is no restriction of the corpora- 
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tion, and if they can collect tolls at all, we see no reason 
why they have not the discretion to make the wharves profit- 
able, the proceeds of which go into the Treasury for the 
benefit of the people. 

If this discretion should be abused, the people have their 
remedy. The case of the Town of Maysville vs. Boon, 2 
J. J. Marshall, 226, was the case of a ferry established by 
the Town on land lying at the foot of a dedicated street.— 
The Court say, a ferry is a franchise real; it is a common 
highway. And whether the general interests or that of the 
Town of Maysville be considered, it would appear more ex- 
pedient that the citizens of the town, through their ap- 
pointed organs, should be responsible for the proper manage- 
ment of a ferry at their town, and enjoy the profits result- 
ing from it, than that its control and emoluments should be 
vested in any one citizen. The Court in this case did not 
think the Town restricted to a reimbursement and remu- 
neration for the costs of the Ferry—on the contrary, thought 
they could make profits thereon. 

In this Court, in the case of Geiger and others vs. Filor 
and others, 8 Fla., 347, the Court say: “The power and 
right of a City to erect a wharf being conceded, it seems to 
us that the imposition of a toll would and should depend 
upon a right discretion in the City Council.” 

The case of Rowan’s Exr’s vs. Town of Portland, was de- 
cided by a very able Court, and so far as it adjudicates the 
case before the Court, is entitled to great weight. That por- 
tion of the opinion of the Court which is not directly in 
analogy with the facts of the case under consideration, can 
only be looked upon as extra judicial dicta. In that case 
there was no recovery in ejectment. The right of property 
and possession was sought to be declared. There was no 
judgment in ejectment, conclusive evidence against the de- 
fendant for all profits, &c., as in this case. Had that case 
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been tried at law, and the defendants found guilty of tres- 
pass and ejectment, the Court might not have concluded that 
the town must be content with the recovery of the right 
alone, without damages or an account. On the contrary, 
the case of the Trustees of Augusta vs. Perkins, decided at 
the same term of the Court, as will be seen on page 209 of 
that book, and which was an action by an incorporated 
town for mesne profits after a recovery in ejectment, the 
same Court, in speaking of the set-off against their claim for 
mesne profits, say: “ But whether he has such claim or 
not, he is liable to the Trustees for the mesne profits during 
his occupancy of their property.” 

It will be seen that this case of the Trustees of Augusta 
was again before the Court at page 198 of the same book, 
and a full statement of the case will be found reported in 3 
B. Munroe’s Reports, page 437. 

In the case of the City of Savannah vs. the Steamboat 
Co. of Georgia, R. M. Charlton’s Rep., page 350, Judge 
Law, in delivering the opinion of the Court, says: “The 
propriety of distinguishing between the Corporation, when 
the legal title of the land is in them, and an individual, does 
not occur to me.” “The ground itself is to be held and 
appropriated to the purposes of the grant.” 

So in this case, we can see no distinction in the right of ac- 
tion for mesne profits, after recovery in ejectment by the City 
of Apalachicola under the provisions of her charter, from 
that of the recovery of an individual. 

The Appellee says there is no equity in this bill. The 
Plaintiff having recovered in ejectment, his remedy, if any, 
was by action of trespass at law for mesne profits. 

The rule authorizing the owner after recovery of the land, 
to resort to a Bill in Equity against the late occupant for an 
acccount of the rents and profits, is laid down as follows: 

“Where a man has title to the possession of lands, and 
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makes an entry whereby he becomes.entitled to damages at 
law for the time that possession was detained from him, he 
shall not, after his entry, turn that action at law into a suit 
in equity, and bring a bill for an account of the profits, ex- 
cept in the case of an infant or some other very particular 
circumstances.” 1 Fonblanque, page 14. The particular 
circumstances excepted in laying down this rule, extend 
to all cases which involve an equity which the plaintiff 
cannot make available at law. Drury vs. Conner, 1 Harris 
& Gill, 229; Nelson vs, Allen, 1 Yerger, 373; Grimes vs. 
Wilson, 4 Blackford, 335 ; Curtis vs. Curtis, 2 Brown Rep., 
622. 

In Curtis vs. Curtis it was held, that equity will give re- 
lief beyond that which the party could obtain at law, if the 
recovery of the demand has been unconscientiously obstruct- 
ed. On recurring to the bill, the Complainant charges the | 
fraudulent altering of the map, under which the dedication — 
and the sale of the lots was made. It also charges that the — 
Appellees are seeking to make fraudulent use of it, against 
any remedies of the Appellees against them, and prays it 
may be suppressed, and they restrained from using it. This 
map, as we have seen, might be unconscientiously used 
against the Appellees on the issue of mala fide posses- 
sion at law for mesne profits, hence the necessity of relief 
against it. The bill shows a prima facie right to the dis- 
covery and relief sought respecting this map. That being 
the case, it is settled that the Court of Chancery, where the 
claim is for an account of rents and profits, may finally set- 
tle the whole merits of the canse. Elliot vs. Armstrong, 4 
Blackford, 423 ; Dormer vs. Fortescue, 3 Atkins, 132. The 
bill further states that the Company are non-residents ; that 
there is property of the Company in the hands of persons 
therein named, who are Receivers of the Cuurt of Chancery, 
and that the Company have no other property within the 
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State; that the Court of Chancery has undertaken the trust 
which belonged to the Cempany, and as there is nothing to 
give jurisdiction to a Court of Law, they are compelled to 
come into Chancery. That the decree under which the Re- 
ceivers are appointed, and the Court of Chancery, have taken 
all their property into the registry of the Court, was a 
consent decree, that therefore, their recovery in Jaw has 
been unconscientiously obstructed. 

Upon the face of the bill, therefore, there is, we think, a 
prima facie case made out for the jurisdiction of a Court of 
Chancery—suflicient at least until the answer comes in. It 
is also contended by the Counsel for Appellee, that the claim 
of the Appellants for mesne profits is barred by the statute 
of limitations. 

The rule is that where the face of a Bill in Chancery shows 
a case barred by the statute of limitations, and no circum- 
stances are stated which takethe case out of the operation 
of the act, the defendant may take advantage of it by de- 
murrer, and is not bound to plead or answer. Rhode Isiand 
vs. Mass., 15 Peters, 236. Whether the Appellant files his 
claim for any profits antecedent the demise laid in the dec- 
laration of ejectment, the bill does not advise us. The Dill 
is not very clear and expressive as to the time for which 
mesne profits are claimed. Whether a claim which is a real 
action and is a necessary consequence of a recovery in eject- 
ment and the judgment conclusive, is within the operation 
of the statute of limitations, we do not undertake to decide, 
nor can we say the face of the bill shows a case barred by 
the statute. 

There are circumstances stated which are undenied, and 
which, for the purposes of this application for injunction, 
make out a prima facie case out of the operation of the act. 

It is urged that this application for an injunction, if grant- 
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ed, will have the effect of arresting the execution of a de- 
cree of the Court of Chancery. What the provisions of that 
decree are, the bill does not advise us. It is charged to have | 
been a consent decree, as the bill says “there has been an 
agreement for the distribution of these proceeds amongst 
certain parties therein named,” &c. In order to arrest the 
execution of a decree, it must of course be shown that the 
































applicant has a prior right which he has not lost by laches, 
and it follows that any one having a right prior to the ap- 
plicant, should not have that right disturbed. There is 
nothing in the bill to show what the rights of any of the 
parties to the decree are, unless it is that of Andrew 8S. 
Garr. He seems to have been vigilant. Whether he has been 
paid, or whether there has been any distribution, we are not 
told. The bill, however, alleges that “the land has been en- 
tirely sold under the direction of the Receiver, and in whose 
hands and possession are thg notes, bonds, cash, &c., re- 
ceived for and on account of said lands.” It would not, we 
think, be justice on this application to restrain the recovery 
. of those creditors of said Company who have been vigilant, 
and by their diligence substantiated their demands against 





the company, and are only waiting the collection of assets 
to receive their pay, but if there is any thing in the hands 
of the Receivers over and above such established debts, that 
would be a proper fund or choses in action to be restrained 
from passing into the hands of others until the further order 
of the Chancellor. 

In consideration of the merits as disclosed in the bill, we 
think the Court below erred in denying an injunction. The 
cause is therefore remanded back to the Circuit Court, with 
instructions to grant an injunction until the further order of 
that Court, enjoining any surplus money or transfer of any 
notes, bonds, choses in action, &c., or proceeds of any notes, 
bonds, &e., received for and on account of said lands, re- 
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maining in the hands of the Receiver, after payment of 
claims of creditors who have established their claim and 
obtained a de¢ree for the payment of the same. 

As to whether Attorneys’ fees, moneys expended in law 
suits, &c., can and should be allowed in this bill against 
the late occupant of said premises for mesne profits, this 
Court does not now undertake to decide. 





Joun G. Powerit, ApMINisTRATOR oF Smmon PARTRIDGE, DE- 
CEASED, vs. Toomas K. Leonaxp. 


1. Delivery of the thing donated is essential to the perfection of the gift, whether 
it be made inter vivos or causa mortis. 

2. To determine the sufficiency of a delivery, reference must be had as well to 
the nature of the property as to its locality. 

3. Acts which would be insufficient to constitute a good delivery of inanimate 
or unintelligent property, might, under the accompanying circumstances, be 
deemed altogether sufficient to perfect the delivery of a slaye possessed of 
understanding and volition. 

4. Where a female slave is in the chamber of her master, who is lying in extremis, 
and he directs a deed to be drawn up, giving her and her children to a person 
present at the time, this is a good delivery causa mortis of the mother and her 
children, though the children were absent from the chamber at the time of 
the gift. 

5. And the fact that the mother and children continued to remain at the resi- 
dence of their former master for a short time after his decease, which occurred 
within a few hours after the execution of the deed, did not operate to defeat 
the gift. 


This case was decided at Tallahassee. 
The facts in the case are set forth in the opinion of the 
Court. 


R. B. Hilton and J. B. Galbraith for appellant. 


Papy & Archer for appellees. 
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DuPONT, C. J., delivered the opinion of the Court. 


This cause was instituted on the equity side of the Circuit 
Court of the Middle Circuit, and was heard and determined 
by the Hon. J. Wayles Baker, the Judge of said Court. The 
bill was filed by the appellaut against the appellee, and the 
cause coming on to be heard upon demurrer, a decree was 
pronounced ordering the bill to be dismissed. From that 
decree this appeal has been taken. 

The only question submitted for our adjudication, which 
it is material to consider, is whether the conveyance of the 
property as set forth in the bill can be sustained as a volun- 
tary “gift,” either “¢nter vivos” or “causa mortis.” The 
question of delivery being the only one contested in this in- 
vestigation, we are relieved from a discussion of the attri- 
butes of a voluntary gift, and the numerous perplexing ques- 
tions which are found in the reported cases touching the 
rights of creditors and the claims of legatees. In this case 
it is admitted that there are no creditors to contest, and the 
decedent dying intestate, there arises no question of conflict 
as to legacies. 

It is insisted for the appellant that whether the convey- 
ance be considered in the light of a gift “<nter vivos” or 
“ causa mortis,” the intention of the donor was never con- 
summated ; actual delivery of the property being essential 
and indispensable to the perfection of the title. In this re- 
spect we know of no difference between the two kinds of 
gifts, and the position assumed must be taken as admitted 
law. Blackstone says: “A true and proper gift or grant is 
always accompanied with delivery of possession, and takes 
effect immediately, as if A gives to B £100 ora flock of 
sheep, and puts him in possession of them directly, it is then 
a gift executed in the donee; and it is not in the donor’s 
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power to retract it, though he did it without any considera- 
tion or recompense, unless it be prejudicial to creditors, or 
the donor were under any legal incapacity, as infancy, cover- 
ture, duress, or the like; or if he were drawn in, circumven- 
ted or imposed upon by false pretences, ebriety or surprise. 
But if the gift does not take effect by delivery of immediate 
possession, it is then not properly a gift, but a contract, and 
this man cannot be compelled to perform but upon good and 
sufficient consideration.” —2 Black. Com., 442. 

In speaking of a donation “ causa mortis,” the same author 
says—“ that is, when a person in his last sickness, apprehend- 
ing his dissolution near, delivers or causes to be delivered to 
another the possession of any personal goods, to keep in case 
of his decease. This gift, if the donor dies, needs not the 
assent of his executor; yet it shall not prevail against cred- 
itors; and is accompanied with this implied trust, that if 
the donor live, the property thereof shall revert to himself, 
being only given in contemplation of death, or ‘ causa mor- 
tis.’”—Ib, 514. 

It will thus be seen that whether the gift be considered as 
“inter vivos” or “causa mortis,” a delivery of the pos- 
session constitutes the chief element of title, and is indispen- 
sable to the perfection thereof. What shall constitute a good 
delivery is a question of much greater difficulty, and is often 
attended with much perplexity. Its proper solution can 
only be arrived at by considering, not only the locality of 
the property, but also its nature and kind. As to the local- 
ity of the thing donated, it is not always practicable to make 
an actual tradition of the thing itself, and hence the delivery 
of a written conveyance, as in the case of vessels at sea, or 
of the keys, as in the case of goods in a warehouse, or trunk, 
are sometimes resorted to as a proper mode of transfer, and 
have ever been held to be a sufficient delivery. 

A distinction has been made in some of the reported cases 
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between a symbolical delivery, and the delivery of the means 
of obtaining the possession ; it being held that the former is 
not sufficient to pass the property, while the latter constitutes 
a good delivery. But there is manifestly a lack of accuracy 
in the use of terms to convey the idea intended, for the 
written conveyance and the key referred to in theeases above 
cited are as truly symbols, as they are the means of obtain- 
ing the possession of the thing. The real difference, and 
one growing out of the nature of the thing itself, is between 
a transfer executed and one only. executory, as in the case 
of a promissory note payable to bearer, and of one pava- 
ble to order. In the former case, the gift is considered exe- 
cuted, and therefore good, because there is a perfect trans- 
fer of the debt and the means of recovery by the donee 
himself; whereas in the latter case, it requires the interposi- 
tion of the donor, or in the case of death, of his legal rep- 
resentative, and consequently must have his assent. 

Again, in considering what acts will constitute a sufficient 
delivery, reference ought to be had to the nature of the 
property or thing intended to be donated, for it is quite ob- 
vious that what might be esteemed a good delivery in the 
case of wild cattle or horses in the range, which might never 
be recovered by the donee, for the want of.ability to control 
and reduce them to actual possession, might not be deemed 
sufficient in the case of inanimate articles, such as boxes or 
bales of merchandize or other articles. 

And here again by analogy, there would seem to be a very 
wide difference between the acts which will constitute a de- 
livery of animals as property, which have no volition or un- 
derstanding, and such as possess these attributes. Ifa man 
in extremis were to declare to his dog or his favorite horse 
that he had given him to his intimate friend, and thereupon 
simply ordered him to repair to the residence of the intended 
donee, it would scarcely be seriously contended that these 




















TERMS HELD IN 1861. 





John G. Powell vs. Thomas K. Leonard.—Opinion of Court. 





acts were such as would support a gift. And yet such de- 
claration and command might be of most potent significance 
if addressed to one possessed of volition and understanding, 
as a slave for instance, and capable of not only comprehend- 
ing but’of carrying out the behest of the donor. Suppose 
for instance that a man in eatremis or otherwise, intending 
to make a gift of a slave to a son or daughter, not being a 
member of his household, should execute a proper deed for 
that purpose, and dispatch the slave with it to the intended 
donee, and before the arrival of the slave, or the delivery of 
the deed, the donor should suddenly die, can it be doubted 
but that the gift would be held to have been perfected by 
such delivery, so as to bar the title of the legal representa- 
tive of the donor ? 

Applying these principles to the case at bar, I now pro- 
ceed to consider the facts as set forth in the bill, and which 
are admitted by the demurrer. The essential details so set 
forth are as follows, to wit: 

“That the said Simon Partridge,” (the intestate of the 
appellant) “being in his last illness, was attended by the 
said Leonard (the appellee) as his physician ; that a few hours 
before the death of the said Partridge, the slave Ann above 
mentioned came into the room where he was, and in the 
presence of witnesses, told her master that she had selected 
Dr. Leonard for her future master ; that thereupon said Part- 
ridge, who was fully aware of approaching death, directed 
a bill of sale or conveyance of said slaves, (Ann and the 
others above mentioned,) to be drawn up, which was accord- 
ingly done by the said Leonard, and the said Partridge be- 
ing too feeble to write his signature, one of the witnesses 
present guided his hand so as to affix his mark to said con- 
veyance.” “That the said slaves above specified were not 
present so as to be identified by any of the witnesses present 
at the above transaction.” “That the said slaves remained 
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on the place until sometime after the death of Partridge, 
when Leonard came and wrongfully took them away.” 

The bill also gives the following description of the slaves 
enumerated in the deed, and above referred to, viz: “A 
woman named Ann, a mulatto about thirty years of age ; 
Arthur, son of Ann, a boy about three years old, a mulatto ; 
a yellow girl, child of Ann, about one year old, name un- 
known; a negro girl named Milly, about ten years old, a 
daughter of Ann; and yellow Harriet, a girl about eight 
years old, daughter of Ann.” 

From this description it will be noted that the slaves con- 
stituted one family, embracing the mother and her children, 
ranging in age from ten years to one. 

Adverting’to the incidents of the transaction, so circum- 
stantially detailed, the impression is at once made that these 
slaves constituted a family of favorite servants, for whose 
welfare and happiness it was the earnest desire of their mas- 
ter to provide, as the last act of his life. The conclusion is 
also irresistible, that this desire had been previously com- 
municated to these beneficiaries, and that the transfer to Dr. 
Leonard was only in execution of that design. We here be- 
hold the master tm extremis, and perfectly conscious of his 
approaching dissolution: he is accosted by the mother of 
these children, all of whom are of tender age, and in the 
presence of witnesses, she informs him that she had selected 
Dr. Leonard for her future master. A deed of conveyance 
is drawn up, embracing the mother and her four children, 
and is duly signed by the donor, who dies in the space of a 
few hours afterwards. Ne fraud is alleged—no undue in- 





fluence is intimated, but the transaction takes place in the 
light of day, and in the presence of unimpeached witnesses. 
The motive and design of the donor were certainly highly 
commendable, and his benevolent intention ought not to be 
defeated, if it can be consummated without doing violence 
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to the strict rules of law. We believe that this may be done. 
: Whatever may be said of the absence and want of identity 
ya) of the children, it is very certain that the argument does 
not apply to Ann, their mother. The statement of the bill 
is, that it was upon her personal application to her dying 
master that the gift was made, and it is a legitimate pre- 
sumption that she was present at the very time that the deed 
was executed, which includes the names of her children.— 
Was anything more necessary to be done, to perfect the gift 
as to her? and if perfected as to the mother, shall it be held 
to be void as tothe children? We think not. All the cir- 
cumstances being taken together, we think that in this case 
the delivery of the mother was a sufficient delivery of the 
children. Adverting to the difference between slaves and 
all other kinds of property, in point of volition and under- 
standing, the English adjudications afford us no safe gui- 
dance on this subject. 

But jt was further insisted for the appellant, that the re- 
maining of the slaves on the plantation of the donor, after 
his decease, was sufficient to negative the fact of a sufficient 
delivery. Whatever influence this circumstance might have 
had upon a gift iter vivos, in the circumstances of this 
case, we are disposed to attribute to it very little importance. 
The statement of the bill upon this point is, “ that the said 
slaves remained on the place until sometime after the death 
of Partridge.” How long a time they so remained, we have 
no information—it might have been a day or a year. And 
taking into consideration the fact, that the donor died within 
a few hours after signing the deed, and that there was con- 
sequently no space allowed for the locus penetentia, we 
deem the circumstance wholly immaterial. . 

The argument was also pressed with much force, that in 
sustaining this transaction as a donatio causa mortis, the 
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policy of the statute regulating the execution of wills might 
be seriously disturbed. We have given due consideration to 
the argument, but have been unable to appreciate its force. 
Fraud and imposition might be perpetrated as easily in the 
one case as in the other, and the mere difference in the nwm- 
ber of witnesses required is deemed but of little importance, 
if a fraudulent design is contemplated. 

Upon full consideration of all the facts of this case, and 
the law bearing thereon, we are of the opinion that the de- 
cree of the Court below should stand. 

It is therefore ordered and adjudged that the decree of the 
Chancellor, ordering the bill filed in this case to be dis- 
missed, be and the same is hereby affirmed, with costs. 





Battzett, anpD CuapmMan, AprELLANTs, vs. Tuomas R. Ran- 
pOLPH, APPELLEE. 
1. Relief will be granted in equity against a judgment at law when the defence 


could not at the tigne, or under the circumstances, be made ayailable at law, 
without any laches of the party. 


2. So, if a fact material to the merits should be discovered after a trial, which 
could not, by ordinary diligence, have been discovered before, the like relief 
will be granted. 

This case was decided at Tallahassee. 
The facts of the case are sufficiently stated in the opinion 
of the Court. 


Thomas Baltzell, for appellants : 


The excuse that complainant was prevented through ig- 
norance of the facts from making his defence at law, is dis- 
proved by the allegations of his bill asserting “that since 
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the bringing of the said suit, he has discovered,” &c. And 
again: “a short time previous to the term at which said judg- 
ment was rendered, your orator understood that the suit was 
brought on a contract not made by your orator at all, or by 
the firm of which he was a member.” 

It is more completely disproved by the four pleas filed in 
the suit, one of them asserting that there was no contract to 
which there was issue joined, and the three others demurred 
to, all of them withdrawn by defendant, and judgment al- 
lowed to go by confession. 

In like manner the allegation that it was not his contract or 
that of the firm of which he was a member, is disproved by the 
distinct admission of the bill, “that the original draft, as 
drawn by the old firm of C. M. Harris & Co., became due 
shortly after your orator and the said Harris became 
partners, and by some arrangement between the said B. and 
C. and the said Harris, the said draft was renewed by said 
Harris fn the same manner as the original draft, to wit: 7 
the name of C. M. Harris & Co.” “It was understood by 
the parties that it was intended for the old firm, and the 
parties taking the draft received it as the paper, not of your 
orator and said Harris, but as the paper of said Lines & 
Harris” (the old firm of C. M. Marris & Co.) “ During the 
existence of the first firm, he, Harris, contracted the debt,” &c. 

The defendants, B. & C., deny the allegations of the bill, 
insist that they were purchasers of the note as negociable 
paper for a fair consideration, and require proof of the alle- 
gations of the bill. 

Harris objected to as a witness incompetent to impeach 
his own act—deposing that “he does not recollect the date 
of the note, or whether Mr. Randolph was a partner at the 
time it was given in lieu of the draft, and had no means of 
ascertaining it; says that he was associated with Lines until 
his death in 1850, after which he continued business without 
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any partner until August, 1851, when T. P. Randolph as- 
sociated with me, and we continued business until Novem- 
ber or December of the same year.” 

The note sued on*is dated October 17th, 1852. 

If credit be given to this statement of Harris, the note 
sued on was made by him ten months after the dissolution 
ot the partnership, which would involve him as having com- 
mitted the heinous crime of making a partnership note when 
there was no firm. He states that he does not recollect in 
this respect, so that his statement should be rejected entirely, 
the more so as it is directly. opposed to the admission of the 
bill, that the note was given during the partnership of Ran- 
dolph & Harris. Nor does the statement of this same wit- 
ness, that “the transaction originating the draft was had 
by me before Mr. Randolph associated with me,” conflict 
with that of Randolph & Harris making it. This refers to 
a draft accepted by C. M. Harris & Co., dated 17th April, 
1852, and given to the same party, and not to the note on 
which judgment was rendered. The witness says nothing as 
to any agreement of the parties that the note was taken, not 
as the paper of Randolph & Harris, but of Harris & Lines. 

Such is the case—such are the allegations—such the proof 
on which the judgment of one of the Superior Courts of 
the country is asked to be set aside—the main allegations of 
the bill distinctly admitted and proved by it to be false and 
untrue. Complainant could not make defence through ig- 
norance of the facts before judgment. He did know them 
before judgment—he made defence by filing pleas—he did 
not make the contract at all nor the firm of which he was a 
member. They did make it, but with an agreement that an- 
other firm and not themselves were to be bound. Plaintiff’s 
witness shows that no firm made it, although he signed the 
note as a partnership transaction. What decree can be made 
upon a bill contradicting itself in its main and important al- 
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legations, or upon proof contradictory of.itself and of the al- 
legations of the bill? If Courts of justice do not respect, 
uphold and maintain their own judgments, who else may be 
expected to do it? If, upon such pretext and under such cir- 
cumstances, this judginent may beset aside, what one is safe 
even after full trial ? 

That Randolph was incompetent as a witness. 3 Howard 
Sup. Ct. 

That he incapacitated himself. Gresley, 333; 2 Chitty 
Ev., 942n. 

There is no proof of other allegations in the bill of the 
infancy, youth, inexperience, &c., of complainant; they are 
therefore not noticed. 


D. P. Hogue tor appellee. 


WALKER, J., delivered the opinion of the Court. 


At the Fall Term of 1854, of Gadsden Circuit Court, ap- 
pellants obtained judgment vs. appellee, for $655.37, and on 


28th December, 1854, execution was issued and being levied 
on the property of the appellee, the bill in this case was 
filed for an injunction, which being granted and made per- 
petual, appellants brought the case to this Court. 

In determining whether the Circuit Court erred in granting 
and y;erpetuating the injunction, two questions are to be con- 
sidered. First, whether the equity of the case is with ap- 
pellee; and second, whether he has not by his negligence 
lost his right to come into equity. 

It appears from the testimony of C. M. Harris, the only 
witness examined in this cause, that the judgment is based 
on anote signed “C. M. Harris & Co.,” but that appellee was 
not at the time said note was made, and had not been for 
near a year prior to that time, a member of said firm of “ C, 
M. Harris & Co.,” and moreover, that appellee had no con- 
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nection whatever with the debt said note was given to se- 
cure, said debt being the individual debt of said C. M. Har- 
ris, contracted by him before his partnership with appellee, 
and in which appellee had no interest, and for which lhe 
never in any way rendered himself responsible. From this 


evidence we have no difficulty in concluding that the equity 
of the case is clearly with appellee. 

But why did not appellee set up these facts as a defence 
against the suit at law? In failing to do so, has he not been 
guilty of such negligence as will deprive a Court of Equity 
of the power to give him relief ? 

The rule on this subject as laid down by Judge Story, and 
supported by all the authorities, is as follows : 

“ Relief will be granted when the defence could not, at the 
time, or under the circumstances, be made available at law, 
without any laches of the party. Thus, for instance, if a 
party should recover a judgment for a debt, and the defend- 
ant should afterwards find a receipt under the plaintiff's own 
hand for the very money in question, the defendant, when 
there was no laches on his part, would be relieved by a per- 
petual injunction in equity. So, if a fact material to the 
merits sheuld be discovered after a trial, which could not by 
ordinary diligence have been ascertained before, the like re- 
lief would be granted.”—See 2 Story’s Equity, 894. 

Adopting this as the true rule, let us see whether defend- 
ant could not, at the time, or under the circumstances, without 
any laches on his part, have availed himself of the defence 
as now disclosed by the testimony of Harris: or whether, 
after the judgment, he has discovered any fact material to the 
merits, which he could not, by ordinary diligence, have as- 
certained before the judgment. 

The appellee in his bill says: “ Your orator further states 
that the reason of his not availing himself of this defence at 
law, was owing to his entire ignorance, at the time, of any 
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of the foregoing facts ;” and again: “ your orator could not 
ascertain, until after the judgment, what were the real facts 
in the case.” 

He of course could not avail himself of a defence of 
which he was at the time entirely ignorant ; but the question 
recurs, was this entire ignorance “ without any laches on 
his part,” and might he not, “by ordinary diligence,” have 
informed himself? ‘To answer these questions, it will be ne- 
cessary fur us to review all the facts and circumstances dis- 
closed by the record. 

It appears that in August, 1851, appellee being then “ very 
young and inexperienced in business,” formed a co-partner- 
ship with C. M. Harris, at Chattahoochee, Fla., under the 
name, style and firm of “C. M. Harris & Co.” This partner- 
ship lasted only a few months, when it was dissolved, and 
appellee withdrew from the business, leaving all its assets in 
the hands of Harris, and commenced business in Tallahas- 
see in hisown name. Whilst residing in Tallahassee, suit 
was commenced against him and Harris in Gadsden County, 
on 22d February, 1854. He acknowledged service of the 
writ, which was sent to him in Leon County on February 
25, 1854. The declaration was filed in Gadsden County on 
6th March, 1854, with a copy of the note sued on, which 
was a note for $603.95, dated October 17, 1852, and signed 
“©, M. Harris & Co.” 

While it is certainly the duty of every defendant, so soon 
as he shall be served with process, to look at once and closely 
to his defences, yet there may be circumstances so well cal- 
culated to lull him into repose that it would be inequitable 
to make him suffer for yielding in some measure to their in- 
fluence. What was the reasonable conclusion to which the 
mind of appellee might arrive on finding himself sued as : 
member of the firm of “C. M. Harris & Co.”¢ We think 
he might, without blame, have concluded that said suit was 
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brought on some legitimate demand against said firm, 
and, inasmuch as he had left all the assets of the concern 
in the hands of Harris, who resided in the county where the 
suit was brought, that said Harris would attend toit. Under 
this delusion, the appellee seems to have labored until “a 
short time before the term of the Court at which said judg- 
ment was rendered,” when he says he “ wnderstood” (by 
which we understand from other parts of his bill that he 
means that he suspected,) “that said suit was brought upon a 
contract not made by him or by the firm of which he had 
been a member.” 

Thus suddenly aroused from a state of lethargy into which, 
under the circumstances of the case, we cannot condemn him 
for having indulged, the appellee found himself hedged 
round by difficulties in the way of getting correct informa- 
tion how to construct hi; defence, and evidence to sustain it. 
He had no access to the books. Harris, who had repeatedly 
put him off by telling him that all should be so managed 
that he should not be damaged, was then lying sick at Chat- 
tahooehee, so that no information could be obtained from 
him, and the confidential clerk of the firm had departed to 
some place unknown. It is difficult tosay what the appellee 
could have done under the circumstances. He seems, how- 
ever, not to have become entirely inactive. He filed several 
pleas, but what they were we can only conjecture from the 
replication and demurrer to them, which appear in the 
record, though the pleas themselves do not appear. 

The same cause which prevented appellee from making 
his defence at law, also prevented him from being able to 
make the affidavit required for a continuance or for a new 
trial. He was ignorant ofthe facts, and knew not where he 
could find a witness to prove them. It was urged in argu- 
ment that he might have examined General Milton, but it 
does not appear that Gen. Milton knew then, or even now 
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knows the facts of the case. It was also suggested that he 
might have obtained by bill a discovery from Harris, but 
Harris being a party to the record, his testimony could not 
be made available at law. Nor could appellee file a bill for 
injunction, being unable at that time toswear to such facts 
in his bill as would entitle him to an injunction. Being thus 
powerless to defend himself, appellee withdrew his pleas 
and suffered judgment by default: Having done so under 
the circumstances hereinbefore stated, and having now pro- 
duced before this Court conclusive evidence that he does not 
owe and never did owe any part of the debt for which judg- 
ment was rendered against him, we are of the opinion that 
he is entitled tothe relief for which he prays. 

Therefore let the decree of the Circuit Court be affirmed 
with costs. 


Forward, J. While I concur with the majority of the 
Court in the rule of law laid down by them, and also agree 
that were the appellee entitled to the relief he asks, the ev- 
idence would be sufficient; yet Ido not think the facts as 
disclosed in the bill, show that the appellee could not, by 
proper vigilance, have protected himself from injury in the 
suit at law. 


Thomas Baltzell, counsel for appellants, filed a petition 
for a rehearing, which was refused. 
8 
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Danret Hartiey, Appeciant, vs. Lawrence J. Ferrecy, 
APPELLEE. 

1, The rule that a plaintiff in ejectment must rely upon the strength of his own 
title, and not upon the weakness of his adversary’s title, is not to be under- 
stood as requiring that he shall be compelled, in the first instance, to trace 
his title back to the original grantor ; but only that he shall exhibit so much 
as will put the defendant to the support of his possession, by a title superior 
to one of a mere naked possession. 

2. A plaintiff in ejectment is required, in the first instance, only to show a le- 
gal title, and a right of entry under it, in order to drive the defendant to the 
exhibition of a paramount title. 


3. A purchaser at a Sheriffs sale has only to show his deed, the execution un- 
der which the land was sold, and prove title in the defendant in execution, 
or possession since the rendition of the judgment ; and the onus probandi is cast 
on the opposite party. 

4. The fourth section of the Act of 1845, known as the “ Married Woman’s 
Law,” is not in conflict with the proviso contained in the Act of 1835, which 
requires the private examination of the wife, when about to convey her sep- 
arate real estate; and to be valid against her, the deed must be executed con- 
formably to the requirements of that proviso. 

5. Where in such case there was a private examination, but the written a 
knowledgment of the execution of the deed stated that it was don 
“the intent of relinquishing her right ef dower ;” these words will be rejected 
as surplusage, and the deed be held to be properly executed. 

This case was decided at Tallahassee. 

Appeal from Madison Circuit Court. 

This was an action of ejectment instituted by the de- 
fendant in error to recover of the plaintiff in error the prem- 
ises described in the declaration. The chain of title set forth 
by the plaintiff below was: first, a deed from the Sheriff of 
Madison County for the larger portion of said lands, and a 
United States patent, to one Sarah C. Scott ; second, a deed 
executed by Sarah C. Scott and husband, conveying all of 
said lands to Lavinia C. Sellars; third, a deed from Lavinia 

}. Sellars and her husband, John W. Sellars, conveying 
said lands to the plaintiff below, Lawrence J. Ferrell. The 
other facts in the case are fully stated in the opinion of the 

Court. 
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William M. Peacock for appellant. 
Pope & MeDonald for appellee. 
DcPONT, C. J., delivered the opinion of the Court. 


This was an action of ejectment, instituted in the Circuit 
Court of Madison County, by the defendant in error, to re- 
cover of the plaintiff in error the possession of certain prem- 
ises described and set forth in the declaration. 

At the trial of the cause, the plaintiff below offered in evi- 
dence, as a link in the chair of title, a Sheriff’s deed for a 
portion of the land in controversy, which had been made in 
virtue of a judicial sale of the premises, as the property of 
one Holland, who was in possession at the time of the sale. 
The defendant’s counsel objected to the introduction of this 
deed as evidence, unless it should be further shown that 
Holland, the defendant in the execution under which the 
sale was made, also had title in himself. The Court over- 
\ ruled the objection, and permitted the deed to go before the 

jury, unaccompanied by any proof of title in Holland, other 
than his having been in possession at the time of the sale. 
To this ruling the counsel of defendant excepted, and this 
constitutes the error first assigned. 

It is undoubtedly true, as insisted by the counsel for ap- 
pellant, that in an action of ejectment, the lessor of the plain- 
tiff must recover upon the strength of his own title, and 





not through the weakness of the defendant’s title. This is a 
canon of the common law, and its authority has never been 
questioned, however its application has been misunderstood. 
The application of this principle is not to be understood as re- 
quiring that a plaintiffin making out his title shall be compell- 
ed in the first instance to trace the chain back to the first gran- 
tor, but only that he shall exhibit so much as will put the 
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defendant to the support of his possession, by a title supe- 
rior to one of a mere naked possession. According to the 
bill of exception, it seems that the defendant made no ex- 
hibition of paper title, but was content to rely upon mere 
naked possession. It is, however, expressly stated, that 
Holland, the defendant in the execution under which the 
land was sold, and by virtue of which sale the Sheriff’s deed 
was made, was in the actual possession of the premises at the 
time of the sale, and consequently his possession must have 
been anterior to that of the defendant, and his title by pos- 
session also superior to the defendant’s title by possession. 
Now it was only necessary for the plaintiff, in the first in- 
stance, to trace back to that superior title, and as the defen- 
dant failed to exhibit a title paramount to that, we think 
that he had done enough to permit him to go to the jury. 
The citation in the brief trom 2 Greenleaf on Evidence, 
§316, is not applicable to the point raised by the exception. 


That authority only maintains, that where the plaintiff 


claims under a Sheriff’s deed, and the action is against a 
stranger to the execution by virtue of which the premises 
were sold, it is incumbent on the plaintiff, in order to sustain 
the deed, to make due proof of the judgment and execution. 
This is not the point raised by the exception, and indeed we 
find no intimation in the record that the judgment and ex- 
ecution had not been fully proved. 

The citation from Conference (N. C.) Reports, 527, would 
seem to sustain the exception taken in this case; but that is 
a very old case, and there is no citation of authority in the 
opinion, which is embraced in the compass of six or eight 
lines. In opposition to this authority, is the more recent case 
of “Whately vs. Newsom,” (10 Geo. R. 74,) in which it is 
held that “a purchaser at a Sheriff’s sale has only to show 
his deed, the execution under which the land was sold, and 
prove title in the defendant, or possession since the rendition 
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of the judgment, and the onus probandi is cast upon the op- 
posite party.” And this decision is in perfect consonance 
with the general rule that a plaintiff in ejectment is requir- 
ed, in the first instance, only to show a legal title and a right 
of entry under it, in order to drive the defendant to the ex- 
hibition of a paramount title. Cooper vs. Galbraith, 3 
Wash. ©. C. R. 546; Tillery vs. Wilson, 1 Overt. R. 236; 
Wood vs. West, 1 Black. R. 133; West vs. Pine, 4 Wash. 
C. C. R. 691; Riddle vs. Murphy, 7 8. & R. R. 2380. 

The second error assigned is in the following words, viz: 
“In ruling the deed of Lavinia Sellars and her husband to 
be sufficient, and valid, and good, without the private exam- 
ination of the said woman, and allowing it to be read to 
the jury as evidence of title.” 

The deed alluded to in this assignment is embraced in the 
record, and is sufticiently referred to in the bill of exception 
as matter of evidence adduced on the trial. We shall have 
occasion to refer to this deed more particularly hereafter. 

It was argued for the defendant below that the premises 
embraced in the deed being the separate estate of the wife, 
she could not divest herself of the title but by submitting 
to a private examination apart from her husband, and that 
the act of 1845, commonly designated the “married woman’s 
law,” did not dispense with this formality. In order to have 
a proper comprehension of the point, we will recite the por- 
tions of the respective statutes bearing on the subject. The 
act of 1835, (Thomp. Dig. 179,) provides as follows—“* Any 
married woman, owning real estate of inheritance in this 
State, may sell, convey, transfer or mortgage the same, or 
any part thereof in the same manner as she might do, if she 
were sole and unmarried: Provided, the husband of said 
married woman join in such sale, conveyance, transfer or 
mortgage, and the same be made and authenticated in the 
manner prescribed by the several acts in force regulating 
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conveyances of real estate, and the recording and autlenti- 
ating the same: And provided also, that such married 
woman shall acknowledge, on a separate or private examin- } 
ation, before the officer or other person appointed by law to 

take her acknowledgment of her execution of any such sale, 
conveyance, transfer or mortgage, separate and apart from 

her said husband, that she executed the same, freely, and 
without any fear or compulsion of her said husband.” 

It is worthy to be noted as a part of the judicial history of 
the State, that down to the date of this enactment, there 

was no mode provided by statute for the conveyance or 
transfer of the real estate of a feme covert, and they were 
consequently confined to the common law proceeding of 
Jine and recovery, which proceeding not having been brought 
into use, and a large amount of such estates having been 
conveyed by the mere deed of the husband, or his simply 
joining with his wife, the second section of the same act 
was made to operate retroactively upon all such convey: 
ces, and they were declared to be valid in law. For the 
benefits which have accrued from this act, the country is 
indebted to the Hon. B. A. Putnam, the present Judge of 
the Eastern Judicial Circuit. 

It will be seen that by the provisions of this act, the - 


deed of a feme covert tor the conveyance of real estate of in- 
heritance was of no avail, unless the execution of the same 
were acknowledged by her, upon a private examination, 
separate and apart from her husband. So stood the law un- 
til the passage of the act of 1545, commonly called the 
“married woman’s law.” The 4th section of that act reads 
as follows, viz: 

“The husband and wife shall join in all sales, transfers 
and conveyances of the property of the wife; and the real 
estate of the wife shall only be conveyed by the joint deed 
of the husband and wife, duly attested, authenticated and 
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admitted to record, according to the laws of Florida regu- 

lating conveyances of real property.” (Thomp. Dig. 221.) 
= Since the passage of this latter act, the question has been 
mooted by the bar, but never authoritatively decided, wheth- 
er the private examination of the feme, requiredly by the 
provisions of the former act, have not been dispensed with 
by the terms of this act? In support of the affirmative, it 
has been suggested that the conformity to the requisitions of 
the former act, which is directed by this act, reaches only to 
the “‘ attestation, authentication and recordation ;” and that 
the requirement was not designed to embrace the “ execu- 
tion” of the deed. We have given to this question the 
most patient investigation, and are constrained to hold 
that the section ef the act of 1845, now under consideration, 
does not in any manner conflict with the proviso contained 
in the Act of 1835, which requires the private examination 
and acknowledgment of the wife. To come to a different 
conclusien as to the intention of the Legislature, would be 
to impute to that body a gross act of stultification, in this, 
iA that while professing to enlarge the protection to be given 
to the rights of married women, they had, indeed, deprived 
them of their most valuable safe-guard, to wit: protection 
against the undue influence of their husbands. But this in- 
terpretation of the act is not dependent alone upon its 
sprit; we think that the very words of the act are sufli- 
ciently comprehensive to indicate with certainty the inten- 
tion of the Legislature. The words of this section are: 
“and the real estate of the wife shall only be conveyed by 
the joint deed of the husband and wife, duly attested, 
authenticated dnd admitted to record, according to the laws 
of Florida regulating conveyances of real property.” The 
question in this case is predicated upon the omission in this 
‘onnection of the word “executed,” but we think that its 


force and effect is fully comprehended in the word “ authen- 
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ticated,” especially as applied to the deed of a feme covert. 
To authenticate means to give verity, and thereby impart 
to the instrument its validity or operative effect. Now, 
until an ordinary deed has been signed, sealed and delivered, 
it is totally invalid asa deed. All of these several acts must 
concur before it can be said to have been “executed” and 
capable of “authentication.” So equally as to the deed of 
a married woman—it must not only be signed, sealed and de- 
livered, but in addition thereto, its execution must be ac- 
knowledged upon a private examination, before it will be 
eapable of authentication. From the very words of the 
statute, then, we conclude that there must be a conformity 
to the requisition contained in the proviso embraced in the 
act of 1835. 

Having arrived at the conclusion that the private exam- 
ination of the wife is necessary to give validity to the deed, 
whether made under the provisions of the act of 1835 or 
of 1845, we now proceed to the examination of the deed of 
Mrs. Sellars, the admission of which as evidence on the 
trial is the point of error now under consideration. There 
is no-evidence in the deed itself that the premises intended 
to be conveyed was the separate property of the wife; but 
it is so stated in the bill of exceptions, and must therefore 
be taken as a fact admitted. The body of the instrument 
contains all the formalities and essential requirements of a 
valid deed, and is duly signed by both the wife and hus- 
band, in the presence of two witnesses. There is also at- 
tached to the deed the following acknowledgment and cer- 
tificate : 

“Srate or Frorma, Madison County: Know all men 
by these presents, that I, Lavinia C. Sellars, wife of John 
Sellars, named in the foregoing deed of conveyance of real 
estate, to Lawrence T. Ferrell, do hereby acknowledge that 
I executed the same, with the intent thereby to renounce, 
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and interest of dower, in and to the lands and tenements 
therein mentioned and expressed, and that the same was 
done, freely and veluntarily, and without any compulsion, 
constraint, apprehension or fear of or from my said husband, 
or any other person. * 

“In witness: whereof, I have hereunto set my hand and 
seal, this 12th day of November, A. D., 1859. 

LAVINIA SELLARS. [L. s.]” 

“ Executed in presence of J. W. Anprrson, Samvet F. 
SLoan.” 

“Srate or Frorma, Madison County: Be it remem- 
bered that on this, the twelfth day of November, in the 
year of our Lord one thousand eight hundred and fifty-nine, 
personally came before me, the subscriber, a Justice of the 
Peace in and for said county, Lavinia C. Sellars, wife of 
John W. Sellars, and separately and apart from her said 
husband made and executed the foregoing acknowledgment. 

“In witness whereof, I have hereunto set my hand and 
seal, the day and year first above written. 

J. W. ANDERSON, [L. s.] 
Justice of the Peace.” 

The only objection made to the sufficiency of this private 
examination is that the interest acknowledged to have been 
assigned and intended to be transferred, is limited and con- 
fined toher “ right of dower” in the premises. If the words 
“of dower” were stricken out, there could be no doubt as 
to the sufficiency of the acknowledgment. Shall these words 
be permitted to defeat the evident intention of the parties 


to the instrument? The execution of this acknowledgment 
was manifestly intended to convey some interest in the 


premises, or it was made in»pursuance of a premeditated 
fraud. Mrs. Sellars had no dower interest ; her only inter- 
9 
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est was in the fee. Ifthe fee was not intended to be con- 
veyed, then no interest was passed to the grantee, and the 
whole transaction bears the impress of an unmitigated at- 
tempt at fraud. We will not do this lady the injustice to 
put such a construction on her act; but will rather at- 
tribute the insertion of the word “dower” to the lack of 
information or inadvertence of the officer who made the ex- 
amination. We think that the word may be discarded as 
surplusage, without doing violence to any principle of the 
law. 

Having maturely considered the case as presented by 
the record, we are of opinion that there was no error in the 
rulings of the Judge below. 

It is therefore ordered and adjudged that the judgment 
rendered in the Circuit Court be affirmed, with costs. 








Apetaiwe MaGee ef als., vs. Dor, ex dem. Constance 
ALBA, AND OTHERS. 


1. By making an act of Congress part of a special verdict of a jury (particu- 
larly where no objection to its admissibility in evidence appears in the record,) 
the Court will consider that the jury found all the facts stated and set forth 
in said act, whether the same were stated by way of inducement or otherwise. 

2. The 8th Article of the Treaty of February 22d, 1819, between the United 
States and Spain, by which the Floridas were acquired, must be construed to 
stipulate expressly for the security to private property, which the laws and 
usages of nations would, without express stipulation, have conferred. 


’ 


3. The operation of the said treaty as a confirmation, is the same upon a pur- 
chase of land of the Spanish Government, before the date fixed in the treaty, 
as upon a grant made by the Spanish authorities previous to that time, which 

* is to confirm such grant or purchase “in presenti,” and the language of the 

Spanish side or Spanish copy of the treaty, is substantially adopted as the 

true reading, viz: that such grants “shall stand or remain ratified and con- 

Jirmed,” &e. 
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4. Under the said treaty, it was not contemplated that the Government of the 
United States should convey titles upon purchases made of Spain before 24th 
January, 1818, but only that the United States, after a change of dominion, 
should respect such purchases as were made of the Spanish Government be- 
fore that time, and ratify and confirm the right which had, before that time, 
been acquired of the Spanish Government. 

5. The report and abstract or decision of the Board of Land Commissioners, 
appointed under the act of Congress, approved May 8th, 1822, entitled ** An 
Act for ascertaining claims and titles to lands within the Territory of Flo- 
rida,” in regard to claims and titles to lands in Florida, whether under 
grants from the Spanish Government or by purchase from said Government, 
are not final, and cannot have the force of res adjudicata, nor deprive them of 
any right which they may have had previous to said report and abstract or 
decision. That the object for which these commissioners were appointed was 
to enable the Government to ascertain the Spanish grants and sales, and their 
location, so that they might be separated from the public domain, and not 
sold as public lands. That for this purpose they ‘constituted a board of in- 
quiry, not a court exercising judicial power and deciding finally on titles.” 

As to “ Donation” claims—Quere ? : 

. It is inconsistent with all the acts of Congress and of our Courts, in adjusting 
land titles derived from the Spanish Government in Florida, prior to the date 
fixed by the treaty, to construe said acts in confirmation as a grant de novo, 

. The act of Congress, approved March 3, 1839, entitled “ An Act for the re- 
lief of the heirs and assignees of Peter Alba, deceased,” (and made part of the 
special verdict in this case,) is confirmatory of the pre-existing title of Peter 
Alba, Jr., ratifying and confirming the same, as by the treaty stipulation the 
Government was bound to do; and by the “relinquishment of any title which 
the United States may have to said lots,” in said act, Congress but autho- 
rizes the separation of the land from the public domain, in order that they 
may not be sold as public lands, and therefore is not, to any intents and pur- 
poses, a grant de novo. 

*8. The ganancial rights and privileges of “husband and wife, as to property ac- 
quired during coverture, under the Spanish law in force in Florida at the ex- 
change of Flags, have been secured, and will be acknowledged in our Courts. 

9. Those rights and privileges declared. 

10. By the rules of descent in Florida, real estate descends, where there are no 
children nor their descendants, to the father, excepting in cases where husband 
is heir of his wife. 

11. A devise of “all-the rest and residue of my property and estate, real and per- 
sonal, and of every kind and description whatesover,” embraces the corpus of 
the testator’s property not otherwise disposed of. 


Appeal from the Cireuit Court of Escambia County. 
This cause was argued at March Term, 1860, at Mari- 
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anna; was held under advisement by the Court, and by 
agreement of counsel the opinion of the Court was deliv- 
ered at Tallahassee at January Term, 1861. } 


Dillon Jordan, McClellan and Holland for appellants. 
Richard L. Campbell for appellees 
FORWARD J., delivered the opinion of the Court. 


The appellees brought an action of ejectment in the Cir- 
euit Court, holden in and for the County of Escambia, to 
recover possession of the lots of land hereinafter described, 
situate and being in the city of Pensacola. 

The jury empannelled to try the case brought in a special 
verdict, and judgment was rendered thereon in the Court 
below for the appellees, (who were the plaintiffs,) on which 
the appellants, (who were the defendants,) brought their ap- 
peal to this Court. 

As appears by the record, the special verdict and judg- 
ment are in the following words, viz: 

“ We, the jury, find that Peter Alba, Jr., claims to be the 
purchaser, for a valuable consideration, from the Spanish Gov- 





ernment, in the year 1817, of the lots described in the plain- 
tiff’s declaration ; that the said Peter Alba, Jr., presented 
his claim to the commissioners appointed under the act of 
Congress, approved May 8th, A. D. 1822, entitled ‘An 
Act for ascertaining claims and titles to lands within the 
Territory of Florida, and that the said commissioners, in 
their report and abstract K, reported to Congress that the 
evidence before them proved that the certificates of sale of 
the said lots was a forgery; that prior to the purchase of 
the said lots, the said Peter Alba, Jr., intermarried with the 
said Constance Alba, one of the lessors of the plaintiff; that 
in the year A. D. 1833, Peter Alba, Jr., departed this life 
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without leaving any child or children ; that Peter Alba, Sr., 
the father of the said Peter Alba, Jr., survived the latter; 
that the said Peter Alba, Sr., departed this life in the year 
1836, leaving no lawful issue or descendants, and by his last 
will and testament, executed in due form to pass real estate 
under the laws of Florida, after several specific devises, in 
none of which were the said lots embraced, did, by the resi- 
duary clause of his said last will and testament, devise and 
bequeath, unto the said John Alba, (the illegitimate son of 
the said Peter Alba, Jr., and illegitimate grandson of the 
said Peter Alba, Sr.,) Virginia Alba, Angela Wilkins, wife 
of the said Joseph Wilkins, Peter Alba, Annette Alba, and 
Mary Louisa Alba, the lessors of the plaintiff, all the rest 
and residue of his property and estate, real and personal, 
and of every kind and description whatsoever; that at the 
date of the act of Congress of March 3d, A. D. 1839, enti- 
tled ‘ An Act for the relief of the heirs and assignees of Pe- 
ter Alba, deceased,’ (which said act of Congress is hereby 
incorporated into and made a part of this special verdict,) 
the defendants, Adelaide MaGee, Drausin de Rocheblade, 
Delphine Jordan, wife of the said Charles N. Jordan, and 
Sophia Mason, wife of the said Felix G. Mason, were the 
sole heirs at law, then in being, of the said Peter Alba, Jr. 
And forasmuch as the jury is ignorant, in point of law, 
upon the foregoing facts, on which side they ought te find 
the issue, it is agreed that if the Court shall be of the opinion 
that the plaintiff is not entitled in law to the said lots upon 
the foregoing facts, then they find the defendants not guilty 
of the trespass and ejectment in the plaintiff's declaration 
alleged; but, if on the other hand, the Court shall be of 
the opinion, that the plaintiff is entitled to the whole, or 
any part of, or any interest in the said lots, in the said de- 
claration set forth, then the jury find the defendants guilty 
of the said trespass and ejectment, in the said declaration 
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mentioned, to the extent to which the Court may deem the 
said plaintiff entitled to the said lots, and in that event as- 
sess the damages of the said plaintiff at one dollar. 

“ And the Court being of the opinion that the plaintiff is 
entitled to the whole of the premises in the declaration men- 
tioned, to wit: Lots known in the plan of the city of Pen- 
sacola as numbers 342, 343, 344, 345, 366, 347, 327, 328, 
335, 336, 337, therefore it is considered by the Court that 
the plaintiff recover against the defendant his term yet to 
come in the lots of land aforesaid, together with his dam- 
ages assessed as aforesaid, and his costs by him about his 
suit in this behalf expended, and that the Sheriff of the 
county cause him to have his possession of his term afore- 
said yet to come.” 

~The aet of Congress incorporated in, and made part of 
the special verdict, is as follows, viz: 

“ AN ACT FOR THE RELIEF OF THE H¥IRS AND ASSIGNEES OF 
Perer ALBA, DECEASED. 

“ Be it enacted, &c., That the title of the heirs of Peter 
Alba, late of Pensacola, in the Territory of Florida, de- 
ceased, or of such person or persons as by assignment from 
said Peter Alba may have claims thereto, to fifteen lots of 
land in the suburbs of the town of Pensacola, in the Terri- 
tory of Florida, designated as follows, viz: numbers thirty, 
eighty-seven, three hundred and five, three hundred and 
twenty-one, three hundred and forty-two, three hundred 
and forty-three, three hundred and forty-four, three hun- 
dred and forty-five, three hundred and forty-six, three hun- 
dred and forty-seven, three hundred and twenty-seven, three 
hundred and thirty-five, three hundred and thirty-six, three 
hundred and thirty-seven, and three hundred and twenty- 
eight, all of which were purchased by the said Peter Alba, 
of the Spanish Government, in the year eighteen hundred 
and seventeen, be, and the same are hereby confirmed, res- 
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signee or assignees, to whom he may have conveyed the 
same, or any part of said lots, in his life time, according to 
the right which the said heirs, or assignee or assignees, may 
have thereto under the said Peter Alba: Provided, That 
this confirmation shall only extend to the relinguishment of 
any title which the United States may have to said lots. 

“ Approved March 3d, 1839.” 

On the part of the appellees it is contended that the jury 
in said special verdict found the following facts, to wit : 

1st. That Peter Alba, Jr., was the purchaser, for a valua- 
ble consideration, from the Spanish Government, in 1817, of 
the said lots. 

2nd. That at the time of the purchase of said lots, the 
said Constance Alba, one of the lessors of the plaintiff, was 
the wife, and is now the widow of said Peter Alba, Jr. 

3d. That the said Peter Alba, Jr., in his life time, pre- 
sented his claim or title to the Board of Land Commission- 
ers appointed under the act of Congress, 8th May, 1822, 
and that said commissioners, in their report and abstract K, 
reported to Congress that the evidence before them proved 
that the certificates of sale of said lots were a forgery. 

4, That in the year 1833, Peter Alba, Jr., departed this 
life, without leaving any child or children. 

5. That Peter Alba, Sr., the father of said Peter Alba, 
Jr., survived the latter. 

6. That the said Peter Alba, Sr., departed this life in the 
year 1836, leaving no lawful issue or descendants, and by 
his last will and testament devised and bequeathed, unto the 
said John Alba, the illegitimate son of the said Peter Alba, 
Jr., to Virginia Alba, Angela Wilkins, wife of the said Jo- 
seph Wilkins, Peter Alba, Annette Alba, and Mary Louisa 
Alba, six of the lessors of the plaintiff, all the right and title 
of said Peter Alba, Sr., deceased, which he inherited as heir 
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at law of Peter Alba, Jr., deceased, in and to said lots of 
land. 

Upon this state of facts it is contended by the lessors of 
the plaintiff, that they have proved their title to said lots, 
and therefore the judgment of the Court below should be 
affirmed. 

On the part of the defendants it is claimed that the special 
verdict ascertained the fact to be, and the jury so found, that 
at the date of the act of Congress of March 3d, 1839, 
(which said act is made a part of the verdict,) the defendants 
were the sole heirs at law, then in being, of the said Peter 
Alba, Jr., upon which the appellants contend that the 
plaintiff in the Court below ought not to recover on the de- 
mise of the lessors; and judgment of the Court should be 
reversed on the following grounds, viz : 

1st, Because there was no evidence before the Court, by 
deed or otherwise, that Peter Alba, Jr., in his life time, had 
any title, legal or equitable, to the land in controversy. 

2d. That the claim of Peter Alba, Jr., to these lots, was 
proved to be a forgery before the Board of Commissioners, 
and was therefore rejected by them ; and that their decision 
is conclusive. 

3d. That Peter Alba, Jr., having in his life time no title 
to these lots of land, they did not, nor could not, upon his 
death, descend to his father, his then only surviving heir at 
law. 

4th. That Peter Alba, Sr., having no title by descent, de- 
vise, gift or purchase, to these lots of land, neither at the 
time he made his said last will and testament nor at the time 
of his death, they did not pass by the residuary clause in 
his said last will and testament to such of the lessors of the 
plaintiff as are named in said will. 

5th. That as Peter Alba, Jr., had no title to these lots of 
land, neither during his life time nor at his death, his sur 
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viving wife, who is one of the lessors of the plaintiff, ac- 
quired no interest in the same by right of dower, nor as a 
ganancial interest under the Spanish law. 

6th. That the act of Congress of 1839, does not profess, 
neither could it invest Peter Alba, Jr., (then dead) with a 
title to these lots of land. 

7th. That the act of Congress, being a confirmation by a 
law, is as fully, to all intents and purposes, a grant, as if it 
contained in terms a grant de novo. 

8th. That the said act of Congress being a grant, and the 
claim of Peter Alba, Jr., having been declared a forgery, 
Congress therefore had a right to treat the lots as public do- 
main, (which in fact they were,) and grant the same to per- 
sons capable of taking such grant. 

9th. That as Peter Alba, Jr., had no title to the same at 
his death, the question of descent does not arise in this case, 
and therefore such of his heirs as acquired a right to these 
lots of land, under this act of Congress, acquire it by pur- 
chase and not by descent. 

10th. That the will of Peter Alba, Sr., did not convey 
these lots by its residuary clause to these lessors, because he 
had not the title to them, neither at the time he made said 
will nor at the time of his death. 

11th. That this act of Congress has therein named the 
grantees, to wit: “the heirs and assignees of Peter Alba,” 
expressly excluding his widow, which must be construed to 
mean the “heirs and assignees” then living. 

12th. That the dead cannot inherit nor take by deed or 
devise, confirmation or relinguishment, and the appellants who 
were the defendants in the Court below, being the only sur- 
viving heirs of Peter Alba at the date of the passage of this 
act of Congress, they alone are entitled to the lots of land 
in controversy in this suit. 


10 
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It appears in the record that the tenants in possession en- 
tered into the common consent rule, made themselves de- 
fendants and plead the general issue. 

The title of the real plaintiffs in ejectment was contro- ) 
verted, and if they recover, they must do so only on the 
strength of thetr own title; to do which they murt prove that 
they had the legal estate in the premises at the time of the 
demise in the declaration; that they had also the right of 
entry, and that the defendants were in possession of the 
premises at the time when the declaration in ejectment was 
served. An exception to this rule is where both parties 
elaim under the same third person. It is insuch cases prima 
Jacie sufficient to prove the derivation of title from him, 
without proving his title. 

The demises appear to be severally laid in the declaration 
in this cause, and the date thereof is the first day of March 
1857. Lease entry and ouster seem confessed, at least not 
questioned. 

The first and main question submitted for the considera- 
tion of the Court is, do the facts in this case, as presented in 
the special verdict, show a legal title in the lessors of the 
plaintiff? 

The deed or certificate of purchase from the Spanish 
Government to said Peter Alba, Junior, is not put in evi- 
dence .The only evidences of title are recited in the special 
verdict, in which the jury found— 

First. That Peter Alba, Jr., claimed to be the purchaser, 
for.a valuable consideration, from the Spanish Government, 
in 1817, of the lots described in the declaration. 

Secondly. The jury make the act of Congress of the 5d 
March, 1829, entitled “An Act for the relief of the heirs 
and assignees of Peter Alba, deceased,” a part and portion 
of their verdict ; and it is insisted that the declarations or 
admission in the act, (the admissibility of which it will be 
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observed are not questioned by the parties,) together with 
the fact that Peter Alba, Jr., prior thereto, claimed to be a 
purchaser, for valuable consideration, of said lots, and that 
Congress was then acting on the said claim, are sufficient ev- 
idence of title. 

This leads us to enquire, what is the effect of the Jury 
making the said act of Congress a part of their verdict 2— 
We are of the opinion, that by making the act of Congress 
part of their verdict, particularly where no objection therete 
appears in the record, the Jury found all the facts stated 
and set forth in said act, whether the same were stated by 
way of inducement or otherwise. 

Upon examination of the testimony contained in the said 
act of Congress, we find it is stated, after enumerating the 
lots of land, being the same described in the declaration in 
this case, that “all which were purchased by the said 
Peter Alba, of the Spanish Government, in the year eigh- 
teen hundred and seventeen ;” which statement appears to 
us to be in clear and positive terms, that Peter Alba, junior, 
DID PURCHASE said lots of the Spanish Goverment in the year 
1817. Add to this the further finding of the Jury, to-wit: 
“That Peter Alba, junior, claimed to be the purchaser, for a 
“ valuable consideration, from the Spanish Government, in 
“the year 1817, of the lots described in the plaintiff's 
“declaration,” and we have conclusive evidence that 
Peter Alba, junior, did purchase these lots ot the Spanish 
Government in the year A. D. 1817. 

The evidence being that Peter Alba, junior, purchased 
these lots of the Spanish Government prior to the cession of 
the Province of West Florida to the United States, the 
question arises, What was the effect of the treaty with Spain 
on this purchase? Or in other words—whether these lots, 
at tie exchange of flags, remained the property of Peter 
Alba, junior, or whether they became public lots of land, 
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and passed to the public domain of the United States of 
America ? 

This is not a new question in our Courts, although it may 
not have been decided by this Court. 

The Supreme Court of the United States, and the Courts 
of Florida, have uniformly held, in construing the 8th article 
of the treaty of February 22nd, 1819, between the United 
States and Spain, so far as it is intended to protect or pro- 
vide for the confirmation of private land grants made by 
the Spanish authorities in Florida previous to the 24th 
January, 1818, that the 8th article is to be considered as 
operating to confirm such grants “in presenti,” and the 
language of the Spanish side or Spanish copy of the treaty 
is substantially adopted as the true reading, viz: Thatsuch 
grants “ shall stand or remain ratified and confirmed,” ce. 
U. S. vs. Arredondo and others, 6 Peters, 724 to 745; and 
U. S. vs. Percheman, 7 Peters, 86 to 89. The claim of 
Peter Alba, junior, being a purchase from the Spanish 
Government, is entitled to equal consideration, and the 
effect of the treaty in ratifying and confirming it is the 
same. 

Suppose this purchase not to be within the express pro- 
visions of the treaty. The title of individuals would re- 
main as valid under the new government as they were un- 
der the old; and those titles, at least so far as they were 
consummate, might be asserted in the Courts of the United 
States. A cession of territory is never understood to be a 
cession of the property of the inhabitants. The King cedes 
that only which belongs to him ; lands that he had previous- 
ly sold were not his to cede ; a fortiori, the cession of a ter- 
ritory should necessarily be understood to pass the sovreign- 
ty only, and not to interfere with private property. U, 8. 
vs. Percheman, 87. Ch. Jus. Marshall, in this case of Perche- 
man, page 88, says: “ This article is apparently introduced 
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“on the part of Spain, and must be intended to stipulate 
“expressly for that security to private property which the 
“laws and usages of nations would, without express stipula- 
“tion, have conferred.” 

We have here high authority that purchases from the 

‘Spanish Government are as “expressly” under the stipulation 
of the treaty as grants, and we have already seen that 
grants “ shall stund or remain ratified and confirmed,” &e. 
We therefore hold that Alba, junior, in his life time, held 
by purchase these lots of land, at the exchange of flags, and 
that by the law of nations the right of property was protect- 
ed, and by express treaty stipulation, t:.c treaty itself oper- 
ated as a confirmation, and theretore acquired and held, at 
his death, a legal title to said premises. 

But say the Appellants, the claim of Peter Alba, junior, 
to be the purchaser for a valuable consideration from the 
Spanish Government, was not a good and valid one: it was 
JSorgery, and, therefore, would not have been ratified by the 
Spanish Government, and, therefore, should not be con- 
firmed by the American Government. That in reality 
there was no purchase of the lots, by Alba, junior, and in 
consequence thereof, these lots of land were public lands, 
and Congress, by the Act of 1839, made a grant thereof to 
the heirs and assignees of Peter Alba, deceased. 

There is no doubt that as between adverse claimants, 
under different titles, any admissions of the American Gov- 
ernment would not be binding, and the Appellants, claiming 
under an adverse title, might show that the conflicting claim 
was a forgery. 

It will be observed that the pre-existing claim of Peter 
Alba, junior, that is to say “the certificates of sale” of the 
said lots, which are charged to be forgery, do net appear in 
evidence; and all the testimony in support of the forgery, 
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is contained in the finding of the Jury, in their special ver- 
dict, which reads as follows, viz: 

* That the said Peter Alba, junior, presented his claim 
to the commissioners appointed under the act of Congress, 
approved May 8, A. D. 1822, entitled An Act for ascertain- 
ing claims and titles to lands within the Territory of Flor- 


ida, and that the said commissioners, in their report and ab- 
stract K, reported to Congress that the evidence before them 
proved that the certificates of sale of the said lots was a 
forgery.” 

Upon this state of facts, we are asked to conclude that the 
certificates of sale, set up as the pre-existing claim of Peter 
Alba, junior, are a forgery, and that the Act of 1839 is a 
donation to the heirs and assignees of Peter Alba, deceased, 
and was so intended by Congress. 

To maintain this position of the Appellants, we will have 
to declare that the Board of Land Commissioners before 
whom John Alba, Jr., presented his claim, was a judicial 
tribunal, and will have to give the force of res judicata to 
their “ report.” 

This brings us to consider the nature and effect of the de- 
cision of this Board. And here again we can say that this 
is no new question. The Courts of Louisiana, the Supreme 
Court of the United States, and the Circuit Court of Florida, 
have uniformly decided it. 

In the case of Boatner vs. Ventress, 4 Condensed Reports 
ot the Supreme Court of Louisania, page 650, the Court held 
that as to “donation claims in Florida,” the decisions of the 
Board were final, and could not be reexamined in a Court 
of justice, upon the principle that the U. 8. Government 
had the supreme right to dispose of its own property, in its 
own way; these donation claims being the gift of the U. 
S. Government. 

But says the Court, “Ifa legal title was vested in the 
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claimants, under the Acts of Congress already cited, at any 
time previous to the decree of the Commissioners, it is very 


clear, that a decision by officers of the Government cannot 


have the force of res judicata, nor deprive them of any right 
which they may have had previous to such decision. ” 

So in this case, if Peter Alba, Jr., had a legal title vested 
in him, by the treaty already cited, at any time previous te 
the report of the Commissioners, their report cannot have 
the force of res judicata, &e. 

The claim of Peter Alba, Jr., was not a donation, either 
of the Spanish or American Government ; it was a purchase 
for a valuable consideration. 

Again, in United States vs. Percheman, 7 Peters, £9, 
Chief Justice Marshall, in delivering the opinion of the 
Court, uses the following language in speaking of and review- 
ing the Act of Congress creating this Board of Land Com- 
missioners, v1z: 

“Tt would seem from the ti‘‘e of the Act, and from the 
declaratory section, that the object for which these Com- 
missoners were appointed was the ascertainment of these 
elaims and titles. Tar tury constituted aboard of inquiry, 
not a Court exercising Jidicial power, and deciding finally 
on titles.” “It was necessary to ascertain these claims, and 
to ascertain their location, not to decide finally upen them.” 
* * * * “From this review of the original Act, it re- 
sults, we think, that the object for which this board of Com- 
missioners was appointed, was to examine into and report 
to Congress such claims as ought to be confirmed ; and their 
refusal to report a claim for confirmation, whether expressed 
by the term ‘rejected’ or in any other manner, is not to be 
considered as a final judicial decision on the claim, binding 
the title of the party, buf as a rejection for the purposes of 
the act.” 

What were the purposes of the Act? The Supreme 
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Court, in the above Percheman case, gives the answer, 
which is: “ Zo obtain, with the utmost celerity, that infor- 
mation which ought to be preliminary to the sale of the pub- 
lic lands.” That is to say: to enable the Government to 
ascertain the Spanish land grants, and sales, and their loca- 
tion—so that they might be separated from the public do- 
main, and not sold as public lands. 

Here, we think, we have a key to the Act of Congress of 
1839. Congress in that Act declare, that Peter Alba did 
purchase of the Spanish Government, in 1817, said lots, e. 
The Government here admits his pre-existing claim, the 
treaty confirms it, and this Act of Congress authorizes the 
separation of the land from the public domain, by “ re/in- 
quishment of any title which the United States may have to 
said lots.” 

In conformity with the uniform decisions in this respect, 
we think it is very clear that the report or decision by said 
Board of Land Commissioners, as to the evidence of forgery, 
cannot have the force of res judicata, nor deprive Peter 
Alba, Jr., of any right to said lots which he may have had 
previous to said report. Accordingly we are driven to de- 
cide, that Peter Alba, Jr., in his life time, had a good and 
valid title, by purchase of the Spanish Government, to said 
lots, and that the same was confirmed to him by the treaty. 

On the part of the Appellants it is urged, that the Gov- 
ernment by the Act of Congress of 1839, disregarded the 
prior claim of Peter Alba, Jr., and by that Act confirmed 
the lots in question to the then heirs and assignees of Peter 
Alba, Jr. ; that this confirmation by this Act is as fully, to 
all intents and purposes, a grant, as if it contained in terms 
a grant de novo. 


We have already stated what we think the objects of Con- 
gress were in the passage ofthis act. The very language 
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used in the act, which is patent upon the face thereof, pre- 
cludes the idea that Congress intended a grant de novo. 

But it may be urged that whatever the intention of Con- 
gress may have been, the effect of a confirmation, by act of 
Congress, is as fully to all intents and purposes a grant, as 
if it contained in terms a grant de novo. 

The case of Strother vs. Lucas, 12 Peters, 412, does in 
words say and at first blush might be considered applica- 
ble to this case; but that case arose under the treaty 
by which Louisiana was ceded by France to the United 
States. The treaty by which Louisiana was acquired im- 
posed only a political obligation upon the Government of 
the U.S. to perfect the titles, rights and claims originating 
under the former Government. The treaty itself did not, 
as in the case of the Florida purchase, operate as a confirma- 
tion. Chouteau vs. Eckhart, 2 Howard U. 8. 345. Their be- 
ing only a political obligation in Louisiana, it may be that a 
confirmation by a law is a grant de novo there. Under the 
treaty by which Florida was purchased, it was not contem- 
plated that the Government of the United States should 
convey titles upon purchases made of Spain before’ 1818, but 
only that the United States, after a change of dominion, 
should respect such purchases as were made of the Spanish 
Government before the time designated in the treaty, and 
ratify and confirm the rights which had before that time 
been acquired of the Spanish Government. 

In this case, we are of the opinion, that the Act of 1839 
was confirmatory of the pre-existing title of Peter Alba, Jr., 
and that the heirs or assignees of Peter Alba, Jr., at his 
death, had the legal title in said estate. 

This leads us to enquire who were the heirs or assignees 
of Peter Alba, Jr., at his death? who claim by derivative 
titles? and particularly whether the lessors of the plaintiff 
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in the Court below had the legal estate inthe premises at 
the time of the demise in the declaration, and whether they 
had also the right of entry, &c. 

The verdict of the Jury found the fact to be, that Con- 
stance Alba, one of the lessors of the plaintiff, was the wife 
of Peter Alba, Jr., at the time of his purchase of these lots 
of land of the Spanish Government, and that as the same 
were acquired during their marriage, the lots being an 
onerous increase or gain-come under the Spanish laws in 
force at that time in the Province of West Florida, into par- 
tition, and therefore that she is the legal owner of one un- 
divided half of said lots. 

This is not a new question either. The Courts of Flor- 
ida have frequently adjudicated upon these rights of hus- 
band and wife, under the Spanish law, and uniformly held, 
as laid down by Mr. White, in his New Recompilacion, Vol. 
1, page 61, that marriage, so far as property is considered, 
is to be considered in the light of a contract of partnership. 

The right to ganancias is founded on the partnership or 
society which is supposed to exist between the husband and 
wife. 

That ganancial property is all that which is increased or 
multiplied during marriage. By multiplied is understood 
all that is increased by onerous cause or title, and not that 
which is acquired by lucrative one, as inheritance, donation, 
&c. Says Mr. White: 

“From all which it is inferred, Ist. That what the hus- 
band or wife bring into marriage, as their own peculiar 
property, or acquire during it by lucrative cause or title, 
does not come into partition. 

“9rd. But that the property acquired during marriage by 
purchase, sale, or other onerous cause or title, does. 

“3nd. That immediately upon a division being made of 
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this ganancial property, each acquires an absolute dominion 
as to their respective moieties or proportions. 

“4th. That as the gains (ganancias) are common, so also 
are the injuries or damages which shall happen to them, 
unless they arise by the fault of only one of the partners.” 

These rights and privileges of husband and wife have 
been secured by the Legislature of Florida. 

See Thompson’s Digest, page 220; Saul vs. his creditors, 
5 Cond. Rep. Sup. Ct. Louisiana, page 663. This being 
the law governing the interest of Constance Alba, the wife 
and one of the lessors of the plaintiff, in these premises, it 
will be seen that she is not entitled directly to one half of 
the land, but being entitled to one half of the gains during 
the marriage, and lands purchased being considered gains, 
these lots come into partition, and upon a division being 
made, each would acquire absolute dominion. Without un- 
dertaking to decide what the extent of interest may now 
exist as between the said Constance Alba and the remain- 
ing lessors of plaintiff in these lots, it is only sufficient for 
us to decide, that by the Spanish Law in force in this State, 
she has secured to her an interest in common with her late 
husband’s heirs or heir, and that she has an interest in these 
lands, in connection with the derivative title through her 
husband, sufficient to make her joinder as one of the lessors 
of the plaintiff, proper and legal. 

The special verdict found, that in the year A. D. 1833, 
Peter Alba, Jr., departed this life without leaving any child 
or children; that Peter Alba, Sr., the father of the said 
Peter Alba, Jr., survived the latter. 

3y the rules of descent which were in force in this State 
in the year 1833, real estate descends, where there are no 
children nor their descendants, to the father. By'the act 
subsequently enacted, the husband is made heir of his wife. 

This then being the law of inheritance, it follows that as 
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Peter Alba, Jr., died intestate, having title to these lots, and 
left no child or children, nor the descendants of any chil- 
dren, and Peter Alba, Sr., his father, survived him, that 
therefore all right and title of Peter Alba, Jr., in and to 
said lots, became vested in his father. 

The special verdict further found, that the said Peter 
Alba, Sr., (the father) departed this life in the year A. D: 
1836, leaving no lawful issue or descendants, and by the re- 
siduary clause of his said will, after several specific devises, 
in none of which were the said lots embraced, devised and be- 
queathed, unto all the lessors of the plaintiff, cacepting 
Constance Alba, all the rest and residue of his property 
and estate, real and personal, and of every kind and descrip- 
tion whatsoever. 

Such a devise embraces the corpus of the testator’s proper- 
ty, not otherwise disposed of. 2 Jarman on Wills, 132, 139. 

We have already stated that the Act of Congress of 3rd 
March, 1839, which was passed after the death of Peter Alba, 
Sr., was confirmatory of the title of Peter Alba, Jr.; that 
is to say, it confirmed and ratified the purchase made from 
Spain before the treaty. It is argued that the devisees of 
Peter Alba, Jr., are not mentioned in the act of Congress. 
The answer to this is the intention of that act, and this 
intention is readily ascertained by enquiring what was 
the necessity of the passage of the act, and what the object 
to be gained by it, either to the government or any person 
or persons claiming its passage? We conceive the objects 
of the act were two fold : 

First. To ascertain and declare whether Peter Alba, Jr., 
did purchase these lots of the Spanish Government, in the 
year 1817, as he claimed to have done. 

Secondly. To confirm his title, so that the lands embraced 
therein might be recognized by the government as separated 
from the public domain. 
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This is evident when we consider that when the purchase 
was ascertained, the treaty confirmed the title, and with 
this in view, we look at the proviso of the act, wherein it is 
stated, “ Tuar THIS CONFIRMATION SHALL ONLY eatend to 
the relinguishment of any title which the United States may 
have to said lots.” 

Relinguish it, to whom? To the person or persons 
claiming the confirmation. Who are claiming the confirma- 
tion? ‘Those persons deriving title from the purchaser, 
(Peter Alba, Jr.) What title had the United States to re- 
linguish? None, excepting the separation from the public 
domain, that is to say, the reservation of the lots from pub- 
lic sale, and a full recognition of these lots by the govern- 
ment as private property; and tlris we consider is all that 
Congress intended by this confirmatory act. This view of 
that act harmonizes with all the history of the government, 
respecting grants and purchases in Florida, prior to the date 
fixed by the treaty. 

This act of Congress ( which is made a part of the verdict, ) 
declares that Peter Alba, Jr., purchased these lots of the 
Spanish Government. If he purchased them, (and the ap- 
pellants have not shown that he did not,) then he held 
such an interest in these lots as would and did, at the time 
of his death, descend by the statute of descent or distribu- 
tions to such person or persons as would at his death have 
answered to the description of his heir or heirs at law.— 
We cannot see by what authority Congress could have 
passed an act subsequent to this death of Peter Alba, Jr., 
which would change the legal course of descent and distri- 
butions, so as to give the yroperty to such persons as might, 
in 1839, when the act was passed, answer the description of 


his heirs. 
To suppose Congress intended to act so inconsistent with 
all its obligations under the treaty, and in violation of vested 
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rights, is coming to a conclusion not authorized by the word- 
ing and history of this act. . 

We conclude, then, that the appellees claiming under the 
purchase of Peter Alba, Jr., of the Spanish Government, 
whose claim was confirmed by operation of the said treaty, 
and subsegently ratified and confirmed by the said act of 
Congress, must prevail over the appellants who attempt to 

gress, PI J 
establish title under the said act of Congress alone. 

The judgment of the Circuit Court is affirmed with costs. 





Emity L. Donatpson, ArpELLAnt, vs. Tue Stare. 


The 8th section of the act of 5th February, 1834, was repealed as to East Florida, 
with the exception of the county of Columbia, by the act of the 14th Feb- 
ruary, 1835. 


This case was decided at Jacksonville. 
S. L. Burritt for appellant. 
Attorney General tor the State. 


Associate Justice Forwarp being absent, the Hon. J. 
WAYLES BAKER, Judge of the Middle Circuit, sat in his 
stead, and pronounced the opinion of the Court. 


The defendant, Emily Donaldson, was indicted at the 
Spring Term of the Cireuit Court for Duval county. The 
indictment contained two counts. The first charged that the 
defendant received grain from a slave, said slave not having 
a permit from the person having the control of said slave ; 
the second, that the defendant purchased grain from a slave, 
not having such permit. 
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To this indictment the defendant pleaded “ autrefors con- 
vict,” which being overruled by the Court, she then pleaded 
“not guilty.” Upon the last plea the defendant was tried at 
the Octuber Term of said Court, 1859; but the jury failing 
to agree, they were by consent discharged, and on a subse- 
quent day of the same Term, the cause was again tried by 
another jury upon the same plea, who returned into Court a 
verdict of “ guilty” against the defendant, with a reeommen- 
dation to the clemency of the Court; whereupon the Court 
assessed a fine of twenty-five dollars against her, and en- 
tered up a judgment accordingly. 

A motion for anew trial was made in the Court below, 
which being overruled, the defendant appealed to this Court. 

The errors assigned are as follows: 

Ist. That the plea “ autrefors convict,” pleaded to said 
indictment, was a good plea and that the Circuit Court erred 
in overruling it. 

2nd. The Court erred in charging that the permit to a 
slave to sell or dispose of grain must be in writing. 

3d. The Court erred in addressing any remark to the juror, 
Adam Ochus, at the time when the said jury were being 
polled, touching the discrepancy or inconsistency between 
the sealed verdict and his declarations at the time that it was 
not his verdict, and especially in addressing any remarks 
indicating any displeasure or dissatisfaction on the part of the 
Court, or which involved the said juror in the necessity of 
making any explanations. 

The points presented by this assignment of errors were 
discussed by the learned counsel engaged in the cause, but 
the Court deems it unnecessary to consider them, as the 
judgment must be reversed upon other grounds. 

The defendant was indicted and convicted under the act 
passed the 5th February, 1834, approved 11th February, 
1834. Thompson’s Digest, p. 508, section 8. 
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Parts of this act, including section 8, as numbered in 
Thompson’s Digest, p. 508, were repealed by the act of the 
14th February, 1835. See Thompson’s Digest, p. 509, sec- 
tion 9. The act approved January 24th, 1851, amended the 
3d section of the act of 1834, numbered in Thompson’s Di- 
gest section 8, but it will be seen by reference to the act of 
the 14th February, 1835, above referred to, that this section 
was not in force in any portion of East Florida except the 
county of Columbia. The statute under which the defen- 
dant was indicted and convicted having been repealed before 
the trial, the judgment of the Court below must for that 
sause be reversed. 





Lupowick Warrock, ArreLLAnt, vs. Tue Stare. 


1, An assault and battery with intent to kill, is an offence not embraced in the 
criminal statutes of Florida, nor is it known to the common law of England. 

2. Under the statute of this State, assault and battery, and assault with intent 
to kill, are offences of equal grade. 

3. A person indicted for an assault with intent to kill, may, if the evidence 
does not support it, be convicted of an assault, which is by statute made the 
only minor offence of a kindred character. 

4. It is error for the Jury, in this State, to find the defendant guilty of an as- 
sault and battery, under an indictment for an assault with intent to kill. 


This case was decided at Jacksonville. 

The Grand Jury brought into Court and presented a bill 
of indictment against the-said Warrock, endorsed on the 
back thereof, “Assault with intent to kill—a true bill.” In 
the body of the indictment there were two counts, one of 
which reads as follows, viz: 

* That Ludowick Warrock, late of the county of Duval, 


laborer, on the twenty-eighth day of May, in the year of our 


Lord one thousand eight hundred and fifty nine, with force 
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and arms, at the county aforesaid, in and upon one George 
C. Acosta, in the peace of God and the State of Florida, 
then and there being, unlawfully did make an assault, and 
him the said George C. Acosta, then and there did beat, 
wound and ill-treat, with intent him, the said George C. 
Acosta, then and there to kill, contrary to the form of the 
statute, ” &e. 

The second count was for an assault and battery upon 
said Acosta. : 

Before going to trial, the Selicitor entered a nolle pros- 
equi to the second count. The defendant in the Court be- 
low then moved to quash the indictment, upon the ground 
that the offence charged was an assault and battery with 
intent to kill, and that no such offence is enumerated in the 
statute of Florida, and no such offence was and is known to 
thecommon law. The Circuit Court overruled the motion, 
the defendant plead not guilty, and the cause went to trial 
on the first count in the indictment. The petit jury found 
the defendant guilty of simply an assault and battery.— 
Motien in arrest of judgment was made, which was overruled, 
and judgment entered up against the defendant. From 
this conviction, writ of error is sued out to this Court, under 
the statute of 4th January, A. D. 1848. 


Sami. L. Burritt for appellant. 
Attorney General for the State. 
FORWARD, J., delivered the opinion of the Court. 


The indictment in this case is founded upon a statute 
which enacts that “any person, convicted of false impris- 
onment, mayhem, assault and battery, or an assault with 
intent to kill, shall be punished by a fine not exceeding 
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one thousand dollars or imprisonment not exceeding siz 
months, at the discretion of the jury; and any person con- 
victed of a bare assault, shall be punished by a fine not ex- 
ceeding one hundred dollars, at the discretion of the jury.” 

The first question presented in considering whether the 
conviction was right or wrong, involves the inquiry for 
what was the defendant in the Court below indicted and 
tried, and how is this to be determined? Are the Court to 
take the endorsement upon the indictment as fixing the of- 
fence, or are they to examine the record and scrutinize the 
express language of the indictment ? 

In the case of Cherry vs. the State of Florida, 6 Fla. Rep. 
page 680, this Court held that in view ot tlic practice of the 
Cireuit Courts, the indorsement constituted no part of the 
indictment, and that “the finding must be taken to be 
general and referable solely to the offence as charged in the 
body of the indictment.” This being considered the place 
of reference, we look to the body of the indictment, and we 
see that the offence charged in the count is for an assault 
and battery with intent to kill. It is in alinost exact form 
of the indictment laid down in Archbold’s Criminal Plead- 
ings, page 416, with the superadded words, “ witli intent 
him, the said George C. Acosta, then and there to kill.” 
Mr. Archbold, in speaking of the evidence for the prosecu- 
tion under said torm of indictment, says: ‘The present is 
an indictment for an attempt to commit a battery, and also 
for a battery actually committed.” According to Archbold, 
then, the indictment in this case charges the offence to be an 
attempt to commit a battery with intent to kill, and also 
for a battery actually committed with intent to kill. The 
form of an indictment for assault without battery, will be 
found in Wharton’s Precedents of Indictments, page 214, and 
as will be seen differs from the count in this indictment. 
So in the Cirenit Court of the United States, in an indict- 
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ment under an act of Congress for assault with intent to 
kill, it will be seen the practice is to frame the indictment 
for an assault with intent to kill, without charging a bat- 
tery actually committed. See Wharton’s Precedents, 239. 

The errors assigned were that the conviction was errone- 
ous because— 

First. There was no such offence known to the statutes of 
Florida as an assault and battery with intent to kill, nor 
any sueh offence known to the common law of England. 

Second. That if the indictment could be treated by the 
Court and jury as an indictment for mere assault and bat- 
tery, then the indictment was defective, as mo name was 
placed upon it as a security for costs in case of an acquittal. 

As will be seen by reference to the statute, no such an 
offence as an assault and battery with intent to kill is en- 
acted. The statute, without employing any terms descrip- 
tive of the offences, but merely declares the punishment for 
false imprisonment, mayhem, an assault and battery, or 
an assault with intent to kill. 

In the case of Hall vs. the State, decided at the last term 
held in Marianna, this Court held that an “agsault with in- 
tent to kill” is not an offence known to the common law, 
but by statute of this State is made misdemeanor—it is made 
a statutory offence, and as such punished. So we think all 
assault and battery with intent to kill, is not an offence 
known to the common law—wherever it exists, it is by sta- 
tutory provision. Has any statute of this State created 
such an offence?) We think not. We are therefore driven 
to the conclusion that there is no such offence in the crimi- 
nal code of this State as assault and battery with intent to 
kill. 

It is contended by the Attorney General that the aver- 
ment of battery in this count of the indictment is but set. 
sing forth the means or manner of the assault, that is to say, 
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that he assaulted him by beatirig, wounding and ill-treating 
him with intent to kill, which is an aggravated assault. 

The indictment does not so aver, and the only way it 
could be sustained would be by considering it a double count, 
with divisible averments. In either case, it would be an in- 
dictment for an assault with intent to kill. Let us suppose it 
a good indictment for assault with intent to kill, and it pre 
sents a case of greater difficulty. 

The jury found the defendant, (Warrock,) guilty ot as- 
sault and battery, without the intent to kill. The proof 
did not, in their judgment, sustain the guo animo charged. 

The defendant was therefore convicted of a different of- 
fence than that contained in the indictment, and the only 
ground upon which the conviction could be sustained is un- 
der the general rule, that whenever the defendant is charged 
with the major offence, and the evidence does not support 
it, the jury may convict of any minor offence of a kindred 
character, which is included in the major, and to which the 
testimony applies. This brings us to the enquiry whether 
assault and battery is a minor offence, and of lower grade in 
this State to an assault with an intent to kill? 

Upon examining the statute it will conclusively appear, 
that assault and battery, and assault with intent to kill, are 
of equal grade, while a “bare assault” is made of lower 
grade, by providing, on conviction therefor, a lesser punish- 
ment. The other offences enumerated are equally punished, 
and thus made of equal grade. Therefore, under the statute, 
assault and battery is not the minor offence embraced in as- 
sault with intent to kill, and the conviction was for an of- 
fence not included in the indictment. 

An assault would have been a minor offence; and had the 
jury, under such an indictment, convicted him of an assault, 
it would have been under the said general rule a good con- 
viction. The defendant having been indicted for an offence 
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not known in this State, and there having been a conviction 
for an offence not included in the indictment, the erroneous 
eonviction is tantamount to an acquital. The Court is of 
the opinion that there was error in the judgment of the 
Court below. It is therefore ordered and adjudged that said 
judgment be reversed and the said Warrock discharged 
therefrom. 





Samvet Cris, AprEtLant, vs. Toe Strate. 


1, Where all the counts in the indictment are good, and the jury return a gen, 
eral verdict of guilty, it is the true practice of the Court, if the evidence and 
law warrants the conviction, to pass judgment on the count charging the 
highest grade of offence. But where the grades of offence in each count are 
equal, and there are good and bad counts in the indictment, the practice is to 
pass judgment on all the good counts, provided the eonviction is warranted 
by the law and evidence applicable to the offence charged in that count. 

. A State being sovereign and independent, possesses inherent right and 
power over her resident citizens. Under this power she had a right to de- 
clare what is a public grievance, (providing such declaration does not conflict 
with the constitution or of any act of Congress passed within the scope of the 
constitutional power of Congress;) and prohibit one of her citizens residing 
within her jurisdiction (while he does thus reside,) from holding and exerci- 
sing a license or office from a sister State or any foreign power. 

3. The second section of the act of 1859, entitled “‘An Act to be entitled an 
act to amend an act to regulate Pilotage at the port of Fernandina, in the 
County of Nassau, and the port of Cedar Key, County of Levy,” was not in 
violation of the constitution of the United States, nor of any law nor treaty 
made in pursuance or under the authority of the constitution. 


4. The holding ofa license to pilot, by a resident of this State, from the author- 
ities of the State of Georgia, is a statutory offence, and not an offence known 
to the common law: therefore, as no penalty is prescribed in the act creating 
said’ offence, the remedy is not by indictment. 

. The laws of the several States for the regulation of pilots “are enacted by 
virtue of a power residing in the States to legislate,” and are valid, unless 
such legislation interfere with, or is contrary to an act of Congress, passed in 
pursuance of the constitution. 
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6. Congress having, by the passage of the act of March 2d, 1837, regulated pi- 
lotage in the port of Fernandina, sitaate upon waters which are the boundary 
between Florida and Georgia, the third section of the said act of 1859 is 
in conflict with said act of Congress, and therefore unconstitutional. 


This case was decided at Jacksonville. 

Appeal from the Circuit Court of Nassau County. 

The opinion of the Court contains a sufficient statement 
of the facts of the case. 


Banks & McLeod and Smith & Ives for appellant. 
Attorney General for defendant. 
FORWARD, J., delivered the opinion of the Court. 


The indictinent in this cause contains four counts. 

The first count charges that Samuel Cribb, late, &c., 
“ did conduct a certain vessel, to-wit : the schooner Five Boys, 
énto the harbor of Fernandina, and that the said Samuel 
Cribb did not then have alicense from the Commissioners of 
Prilotage for the port of Fernandina, contrary to the form 
of the statute,” &c. 

The second count, that he did conduct “a certain vessel, 
to-wit: the schooner Five Roys, out of the harbor ot Fer- 
nandina, and that the said Samuel Cribb did not then have 
a license from the Commissioners of Pilotage for the port of 
Fernandina, contrary,” &e. 

The third count, that “being then and there a person re- 
siding within the jurisdiction of the Commissioners of Pi- 
lotage for the port of Fernandina, with force and arms, did 
hold a license as Pilot for the Bar of St. Marys from certain 
of the authorities of the State of Georgia, &c., the said 
Samuel Cribb, not then and there having a special license 
JFrom the Commissioners of Pilotage for the port of Fernan- 
dina to hold said license from the said authorities of the 
State of Georgia, contrary,” &e. 
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The fourth, “that the said Samuel Cribb, &e., being then 
and there a resident of the State of Florida, did, by virtue * 
of license from certain of the authorities of the State of 
Georgia, &c., carry across the St. Mary’s bar a certain vessel, 
to-wit: the schooner Five Boys, contrary,” &c. 

The statute upon which the offences are founded, reads as 
follows : 

“Src. 2. Be it further enacted, That no pilot or other 
person residing within the jurisdiction of the Commissioners 
of Pilotage for the port of Fernandina, shall accept, hold or 
retain any license as a pilot for any portion of the bar, har- 
bor or river of St. Marys, from the State of Georgia or the 
authorities thereof, without a specia! license to that effect 
from the Commissioners of Pilotage for the port of Fer- 
nandina aforesaid. 

“Src. 3. Be it further enacted, That no person shall be 
authorized or permitted to conduct any vessel into or out of 
the harbor of Fernandina, unless such person shall have a 
license from the Commissioners of Pilotage for the port of 
Fernandina, and any person not having such license, or hav- 
ing forfeited or been deprived of the same, or any resident 
of the State of Florida who, by virtue of any license from the 
authorities of the State of Georgia, shall bring into or catry 
out of the harbor of Fernandina, or to any landing on the 
St. Marys river or across the St. Marys bar, any vessel, shall 
not only be entitled to no fee or reward for the same, but for 
any such offence may be indicted, and on conviction thereof 
shall be fined in the sum of five hundred dollars ; provided” 
&e. 

The defendant plead not guilty, and on the trial the fol- 
lowing evidence was adduced, viz: 

“Henry Timanus sworn—Says he is Chairman of the 
Board of Commissioners of Pilotage for the port of Fernan- 
dina, and has been ever since the organization of said board, 
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which has been over three years. Knows that Cribb has 
had no license from said board, but does not know if he 
(Cribb) has a license from any other authority ; understood 
that he claimed to act under a license from the authority of 
Georgia. Does not know positively that Cribb resides at 
Old Fernandina, but believes that he does, from having seen 
him (Cribb) often at and about Old Fernandina during the 
last three or four years, and Old Fernandina is in the State 
of Florida and Nassau County. There were other pilots at 
the port of Fernandina during the past two or three years— 
dves not know where they obtained their license ; knows that 
Cribb keeps a pilot boat at Fernandina, Florida. Some 
six or eight months ago, saw Cribb on board of a vessel 
coming into the harbor of Fernandina; he (Cribb) was acting 
as pilot; he (Cribb) was at the wheel of said vessel ; has 
seen Cribb several times piloting vessels up to the harbor of 
Fernandina since the laws referred to were passed as well as 
before; does not know the name of the vessel on which he 
saw Cribb some six or eight months ago.” 

Cross Examination.—“ Does not know positively where 
Cribb resides, but believes that he has lived for four years 
at Old Fernandina, State of Florida, Nassau County ; was not 
on the vessel which Cribb was piloting into the harbor of 
Fernandina some six or eight months since, but was near 
enough to recognize him (Cribb;) has seen him (Cribb) on 
several vessels, one of which was on Amelia river and one 
in Cumberland sound.” 

“ Abraham Eliler sworn—Knows Cribb, who has lived 
for six or seven years at Old Fernandina. During the 
present year, over one month ago, went out to board a vessel 
that was over the bar, which proved to be the schooner Five 
Boys, and the boat in which witness was, was pulled up 
along side the vessel. Witness hailed and enquired where 
the vessel was bound, the anwer was to Fernandina; then 
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asked if they wanted a Florida pilot—received no answer. 
We then enguired for the Captain, who came forward and 


said, ‘I am Captain.” We asked, do you want a Florida pi- 
lot? Captain said I do. We then pulled the boat along- 
side. On attempting to board said vessel, was told by Cribb, 
who was on board the said vessel, that there is a pilot on 


board, and Cribb’s attitude was menacing. Ile came tothe 
side of the vessel with a stick in his hand, and threatened 
any one who should come on board. Witness then left the 
vessel and started in for the harbor of Fernandina, the vessel 
Jollowing with a light breeze; arrived in Fernandina some 
time before the vessel. Did not see Cribb bring the said 
vessel into the harbor ef Fernandina. Does not know if 
Cribb had a license from Georgia. Witness is a Fernandina 
pilot. The vessel referred to was not becalmed after witness 
lft her ; the tide was running ebb.” Witness further stated 
that said vessel anchered in front of the town of Fernan- 
dina. 

“ Cross Examination—Does not know if Cribb was on 
board the vessel referred to when she arrived at Fernandina. 
Cannot say whether he brought her over the bar or not.” 

“ J. Cardona sworn.—Knows Cribb ; he_has lived at Fer- 
nandina for fifteen years; he lived on an adjoining lot to 
witness. Ie (Cribb) did hold a license from St. Marys’ au- 
thorities. Went out with Eliler to board a vessel outside 
the bar; she proved to be the schooner * Five Boys.’ She 
was beating up to the bar; went alongside and hailed the 
vessel three times; asked for the master; the man on board 
said he was master. We then enquired if they wanted a 
Florida pilot; was answered that they did. I saw Cribb on 
board, who said there is a pilot on board. We attempted to 
board said vessel. Cribb came to side of the vessel with a 
stick in his hand, and was threatening any one whe shoul 
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come on board. We left the vessel and came in. Did not 
see Cribb bring the vessel into the harbor of Fernandina; do 
not know if he brought the vessel over the bar. As long as 
witness was in sight of said vessel, Cribb was on board. 
This was in April, 1860. Cribb has a boat, but at the time 
above stated it was used for fishing. He (Cribb) did hold a 
license from Georgia up to a year ago; does not know that 
he holds it at this time.” 

“FF, Livingston sworn—Am Collector of the port of Fer- 
nandina. Theschooner ‘ Five Boys’ entered at said port on 
the 15th of April, 1860. Do not know if Cribb holds a li- 
cense from Georgia.” 

“T. T. Long sworn—Have seen a license to Cribb from 
the authorities of Georgia; does not recollect who had it 
last ; does not recollect the date ; thinks it wassigned by one 
individual as Commissioners of Pilotage; have heard Cribb 
say that he was commissioned by the authorities of St. Ma- 
rys, Georgia.” 

On this evidence the jury found defendant guilty generally. 

Motion for arrest of judgment and new trial was made, 
which motion was overruled and judgment entered up 
against the said defendant. 

From this conviction and judgement, a writ of error, as 
provided by statute, is sued out to this Court. 

The errors assigned are: 

Ist. That the Legislature of Florida transcended her con- 
stitutional powers in passing the act under which said in- 
dictment was found. 

2nd. That said act contravenes the act of Congress, ap- 


i 
proved March 2, 1837, providing for the pilotage of vessels 
into ports, upon waters dividing two States, by pilots /i- 
censed by either of such States. 


3rd. That said act is in contravention of the laws of the 
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United States previding for the relief of vessels at sea in 
distress, and for salvage to persons saving such vessels, &ec. 

4th. Because said act is in direct conflict with the juris- 
dictiun of the State of Georgia. 

5th. That the grant of powers in said act are extra legis- 
lative, and such as the Legislature had no right to confer. 

6th. For that the State in the indictment did not nega- 
tively allege or prove that the defendant had not authority 
from the County Commissioners of Nassau County, who, by 
the act of 1834, were authorized to grant license to pilots to 
conduct and pilot vessels in all the waters in said county, nor 
negative the authority from ‘any other competent authority 
of the State of Florida. 

ith. For that the act of 1859 only repealed such laws as 
came in conflict with the laws of said year, but did not re- 
peal the act of 1834, or vest in the Commissioners of Pilotage 
for the harbor of Fernandina exclusive authority to grant li- 
censes to pilots to conduct vessels over the St. Marys bar on 
the waters of Amelia river and within the harbor of Fer- 
nandina. 

8th. For that the indictment does not allege that said 
pilotage was performed, the vessel “ Five Boys” not being 
in distress, and that he, the said Samuel Cribb, was not the 
master of said vessel. 

9th. For the reason that the act of 1859, sections 4 and 
2, makes a distinction between the bar, harbor and river, 
and there was no evidence showing where or how far the 
harbor of Fernandina extended, and no proof that the pris- 
oner conducted said vessel into the harbor of Fernandina. 

10th. For the reason that the act of 1859 recognizes the 
authority of Georgia to grant licenses to pilots to conduct 
vessels over the bar of St. Marys, and no act of the 
Legislature of Georgia has been read or given in evidence 
going to show that said State has ever assented to enter into 
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rules of reciprocity between the pilots holding their eom- 
missions from the State of Georgia and those holding 
commissions under the laws of Florida. 

1ith. For the reason that the act of 1859, prohibiting cit- 
izens of Florida from holding a commission from, the State 
of Georgia, is unconstitutional and void, and comes in con- 
flict with the act of Congress of March 2, 1837. 

12th. For the reason that where a right of pilotage is 
vested by the act of 1836, a subsequent act cannot divest 
said right or require the officer to return his commission for 
any other cause than that designated where his right of of- 
fice or pilotage vested. 

13th. And for that the verdict was contrary to the weight 
of evidence. 

14th. For that the indictment concludes contrary to thie 
form of the statute, instead of contrary to the statutes. 

The verdict of conviction being a general verdict of guilty. 
the first question is as to the practice of the Court in passing 
judgment, providing all the counts in the indictment are 
adjudged good, and such as on which judgment may be 
lawfully awarded, or providing some of the counts are con- 
sidered bad in form or such as on which judgment cannot be 
awarded, for the reason there is no such offence in law 
as charged and for which he has been convicted. We con- 
sider the rule to be that if all the counts are good, and such 
as on which judgment can be awarded, and the evidence 
warrants the conviction, to pass judgment on the count 
charging the highest grade of offence ; but where the grades 
of offences are equal in all the counts, as in the case at bar, 
good counts of 
which the evidence is suflicient to sustain the verdict, if it is 
warranted by the law applicable to the offence charged in 
that count, on the presumption that it was to them that the 
verdict of the jury attached. 


the practice is to pass sentence on all the 
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In carrying out this rule, we turn to the record and take 
up the third count of the indictment, which charges the of- 
fence under the second section of the act of 1859, which is 
for holding a license, he being a resident within the juris- 
diction of pilotage for the port of Fernandina in Florida, 
from the State of Georgia. The offence under the said 
second section is not for piloting but for holding a license 
from another State, the said defendant being a resident of 
Florida. The said count isin form good, the offence being 
charged in the language of the statute, and the evidence 
seems abundant to suppurt the conviction. 

The only question is whether the said seetion creating the 
offence is constitutional, and whether the judgment entered 
upon the conviction thereunder can be aftirmed. 

There can be no question that each State, being sovereign 
and independent, possessed and must possess the inherent right 
and power over her citizens and of controlling her inhabi- 
tants or residents, while they remain as residents. This isa 
matter of police and internal arrangement for the common 
welfare of all, the people being the judges forthemselves what 
shall be a grievance as well as a matter of public convenience 
or inconvenience. Under this power, the State has aright to 
declare what is a public grievance, and prohibit one of her 
citizens, residing within her jurisdiction, amenable to her 
laws while he dves thus reside, from holding and exercising 
a license or oftice from a sister State or any foreign power. 
The State is the judge of offences against her society, and 
may punish one of her citizens, resident within her boun- 
daries, for the commission of any act constitutionally en- 
joined or forbidden by statute. 

The offence thus created by statute is a statutory offence. 
The opinion of the Court is that this 2d section of the act of 
1859 was not in violation of the constitution of the United 


States, nor of any law nor treaty made in pursuance or under 
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the authority of the constitution. But the difficulty of sus- 
taining the conviction and judgment under this count, is, 
that althongh it enjoins or furbids the resident from holding 
the license, no penalty or remedy by indictment is prescrib- 
ed. It is not an offence known to the common law. If it 
were, then our general statute (see Thompson’s Digest, 489, 
sec. 3,) would provide the punishment. The statute that 
creates the offence has not prescribed the penalty. There is 
no evidence in support of the second count, but the first and 
fourth counts seem fully sustained, if weight and due con- 
sideration are given to reasonable presumptions forming a 
body of facts. 

It is contended by the plaintiff in error, in the second 
error assigned, that judgment cannot be awarded on either 
of the last mentioned counts, because section 3rd of the act 
of 1859, under which said first and fourth counts are ground 
ed, contravenes the act of Congress approved March 2, 1837, 
providing for the pilotage of vessels into ports, wpon waters 
dividing two States, by pilots licensed by either of such 
States, and is therefore unconstitutional. This is an impor- 
tant point, and upon it turns the affirmation or reversal of 
said judgment. The constitution has conferred on Congress 
the power “ to regulate commerce with foreign nations, and 
among the several States, and with the Indian tribes.” In 
giving effect to this article of the constitution, it is settled 
law that the power to regulate commerce includes the regu- 
lation of navigation ; that the regulation of navigation means 
the establishment of rules by which it must be carried on. 
The power extends to the persons who conduct it as well as 
to the instruments used. Thus in Cooley vs. Board of War- 
dens of the Port of Philadelphia, 12 How. Rep., 299, the 
Supreme Court of the United States say, “If Congress has 
power to regulate the seamen who assist the pilot in the 
management of the vessel, a power never denied, we can 
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perceive no valid reason why the pilot should be beyond 
reach of the same power.” See also Rice’s Law Reports, 
252. 

We learn from good authority that a system of laws for 
the regulation of pilots and pilotage existed in the several 
Stutes at the meeting of the first Congress under the consti- 
tution. By the 4th section of the Act of Congress of 7th 
August, 1789, Congress adopted the laws of the several 
States then existing, and went further. It declared “ that 
all pilots in the bays, inlets, rivers, harbors and ports of the 
United States, shall continue to be regulated in conformity 
with the existing laws of the States respectively wherein 
such pilots may be, or with such laws as the States may re- 
spectively hereafter enact for the purpose, until further le- 
gislative provision shall be made by Congress. ” 

The question arose under the Act of Congress whether 
Congress could prospectively adopt the laws which the sev- 
eral States may hereafter enact upon the subject of com- 
merce or any of its incidents. It was finally settled that the 
State possesses a concurrent power over the subject of com- 
merce, and under the 6th article and second clause of the 
constitution, which reads, “ That this constitution, and the 
laws of the United States made in pursuance thereof, and 
treaties made under the authority of the United States, | 
shall be the supreme power of the land,” it was held that | 
when Congress exercises the power, the Statescannot. But 
when Congress “sleeps upon its post,” the State may seize | 
its armor and exercise its authority. The laws which the 
States enact during the somnolency of Congress, the Su- . 
preme Court says are valid. The cases of Cooley vs Board . 
of Wardens, &c., 12 Howard, 309, and license cases, 5 How- ) 
ard, 612, settled the question. And the “supreme power of | 
the land” now declares that the laws of the several States | 
for the regulation of pilots, “ are enacted by virtue of a power 
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r-siding in the States to legislate,” and are valid until Con- 
gress interpuses and establishes some other system of regu- 
lations. 

“Further legislative provision” was made by Congress, 
upon the subject of pilotage, by the passage of the Act oi 
March 2, 1837, which enacts that “it shall and may be ]aw- 
ful for the master or commander of any vessel coming into 
or going out of any port, situate upon waters which are the 
boundary between two States, to employ any pilot duly 
licensed or authorized by the laws of either of the States 
bounded on the said waters to pilot said vessel to or from 
said port, any law, usage or custom to the contrary not- 
withstanding.” 

There is no doubt that the respective States are the most 
competent to regulate the pilotage within their own ports, 
and that it is for the general advantege that it shorld rest 
with them. With the exception of the said act of 1837, 
regulating pilotage in ports situate upon waters which are 
the béundary between two States, it has been left to them. 
The question naturally suggest itself, why did Congress 
mike this exception? The answer is, to relieve the com- 
merce of the country from any embarrassment arising from 
the laws of different States situate upon waters which are 
the boundary between them. In some such States, their 


laws compelled masters of vessels to take their pilots on 


board. Each State, where there is a port situate upon we- 
ters which are the boundary between them, without this 
regulation of Congress, might embarrass commerce by insist- 
ing that their pilot shall be taken as pilot. It was also to 
remedy the strife between the two States, so embarrassing 
to the master, that this act was passed. In fact it was to 
meet just such a state of things as exists between the States 
of Georgia and Florida at the ports of Fernandina and St. 
Marys. By the regulations under this act of Congress, there 
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can employ a pilot licensed by either State, and the licensed 
pilot of either State can pilot the vessel in or out of the har- 
bor of either State and over the St. Marys bar. Each State 
provides for the licensing of their own pilots, which is not 
interfered with by this Act of Congress. As we have al- 
ready said, each State may prohibit her citizens, resident 
within her limits, from holding a license from the other State, 
but one State cannot control the regulations of the other.— 
In the opinion of the Court, the Act of Congress of 1837, 
which was passed before the act of 1859, was within the 
scope uf the constitutional power of Congress, and was the 
supreme law of the land when said act of Florida was enact- 
ed, and that said 3rd section of said act of 1859 contravenes 
the Act of Congress approved March 2, 1837. This being 
the case, and there being a conflict between them, the State 
law must yield. 3 Wheaton, 209, 210; Low vs. Commis- 
sioners of Pilotage, R. M. Charlton’s Reports, page 314. 

There being no count in the indictment upon which judg- 
ment could have been lawfully rendered, it follows that the 
Court below erred in not arresting the judgment. 

It is therefore ordered and adjudged, that the judgment 
rendered in the Court below be reversed, and the plaintiff in 
error discharged therefrom. 


Walker, J.— Whilst fully concurring in the judgment just 
pronounced, I do not fully concur in so much of the opinion 
as relates to the third count in the indictment. My mind 
is not clear that the section on which the 3rd count is based 
is not calculated to obstruct citizens in the discharge of du- 
ties which they might lawfully exercise under a constitutional 
act of Congress, and is therefore void. 
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N. B. Browarp, Apretrant, vs. Tue Srare. 


1. An indictment will lie against a trespasser on the public lands of the State of 
Florida under the act of January 13th, 1849. 

2. Counsel have the right to embody, in their motions to quash or in arrest, 
what statements they please, but no Court can regard such statements as evi- 
dence. 

3. The proper way to get facts before an appellate Court, in such formas to 
render them evidence, is to make a statement of them in the shape of a pill of 

«exceptions, and then get the Circuit Judge to sign and seal it and order it to 
be made a part of the record. 

4. An indictment will not be quashed except for something appearing in the 
indictment itself. 


This case was decided at Jacksonville. 

Jno. D. Price for appellant. 

Attorney General for the State. 

WALKER, J., delivered the opinion of the Court, 


At the spring term, 1859, of Duval Circuit Court, appel- 
lant was presented and indicted, under the act of January 
13th, 1849, for trespassing on the public lands of the State 
of Florida. At October term, 1860, he was found guilty, 
and judgment was entered against him for twenty dollars. 
He then appealed to this Court. 

It is urged that the Circuit Court erred, first, in overrul- 
ing a motion of counsel for appellant to quash the indict- 
ment; second, in overruling his motion in arrest of judg- 
ment. 

The grounds on which the niotion was made to quash 
the indictment, are 

“1st. Because the State of Florida has no title in or to the 
lands named (which is admitted to be swamp land,) and 
described in said indictment, or such title as would author- 
ize the State to recover out of these defendants. 
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“2nd. That the Legislature have conveyed and transferred 
all the State’s title to the lands named and described in said 
indictment, irrevocably, to five trustees, and thereby divest- 
ed the State of Florida of all legal title to said lands. 

“3rd. Said five trustees are the proper parties to bring 
this action and recover from these defendants any damages 
which said land sustained by reason of said supposed tres- 
pass, being one of the objects of their trust to take care of 
and protect the public lands, for which these defendants 
have been indicted. 

“4th. The law under which these defendants are indicted is 
not of a criminal nature, and the action should be on the 
common law side of the Court.” 

Admitting that the facts stated in the 1st, 2nd and 3rd of 
the foregoing grounds are true, they constitute no ground 
for quashing the indictment. An indictment can be quashed 
only for something in the indictment itself, as for instance 
where the facts stated in it do not amount to an offence 
punishable by law. (See Wharton’s Criminal Law, 184. ) 
But the 1st, 2nd and 3d grounds aboved stated do not appear 
in the indictment. They are facts entirely outside of it, and 
if true and good for anything, should have been used as evi- 
dence on the trial, and not as grounds for a motion to quash. 
The indictment simply states that the defendant trespassed 
on certain public lands of the State of Florida, giving the 
numbers. Now if those lands mentioned in the indictment 
were swamp land, and had been conveyed to trustees, &c., 
and those facts constituted any defence, they were clearly 
facts to goin evidence before the jury, and not to be used 
on a motion to quash. 

The 4th ground assigned on the motion to quash, being 
also one of the grounds subsequently assigned on the motion 
in arrest of the judgment, we will consider it in connection 
with that motion. 
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The grounds on which the motion in arrest of judgment 
was made, are as follows: 

“1st. That there is no law upon which an indictment for 
the above crime or misdemeanor can be found. 

“2nd. That there is no law now in force in this State under 
which an indictment by the grand jury can be legally found 
for the offence as charged. 

“3rd. That said defendants were put on their trial on the 
criminal side of the Court, contrary to law. 

“4th. That said indictment concludes against the form of 
the statute in such cases made and provided, when there is no 
statute to punish offenders against said law, criminally. 

“5th. That the said indictment should conclude against 
an act of the General Assembly. 

“6th. That the patent introduced as evidence contains a 
patent ambiguity.” 

In arguing the first and second grounds above stated, 
counsel for appellant contended that the act of January 
13th, 1849, was virtually repealed by the internal improve- 
ment act of January 6th, 1855, inasmuch as that act irrev- 
ocably vests in five trustees the lands which it is contended 
are mentioned in the indictment. But even if it be admitted, 
for the sake of argument, that the act of 1855 repeals the 
act of 1849, so far as it relates to the lands mentioned in the 
former act, still it does not follow that the judgment should 
have been arrested, for the indictment is simply for trespassing 
on the public lands of the State of Florida, and there is not 
a particle of testimony in the record to show that the lands 
on which the trespass was committed are the same lands 
mentioned in the act of 1855. It is true that the record 
shows that the counsel for appellant stated in his motion to 
quash that it was admitted that the lands mentioned in the 
indictment were swamp lands, but he did not state that 
fact as a witness but only as counsel, and therefore it could 
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not be regarded either by the Circuit Court or this Court as 
evidence. Counsel have the right to embody what state- 
ments they please in their motions, and yet, however undis- 
puted their veracity, no Court can regard such statements 
as evidence. The proper way to get facts before an appel- 
late Court, in such form as to render them evidence, is to 
make a statement of them in the shape of a bill of exceptions, 
and then get the Circuit Judge to sign and sealit, and order 
it to be made a part of the record. 

We desire to call the attention of the bar particularly and 
pointedly to the rulings of this Court on bills of exceptions 
in the cases of Proctor vs. Hart, 5 Fla., 469, and Bailey vs. 
Clark, 6 Fla., 519. 

The third and fourth grounds assigned for arrest of judg- 
ment are the same in substance as the fourth ground pre- 
viously assigned on the motion to quash. The ideaon which 
they are all based is, that the act of January 13th, 1849, does 
not authorize an indictment against trespassers on the public 
lands, but only a civil action. After a careful examination 
of said act, however, we are clearly of a different opinion. 
The first and second sections of said act read as follows : 

“Sxrcrion 1. It shall be the duty of the Judges of the 
Circuit Courts to charge the Grand Juries of their respective 
counties within their districts, to present all and every 
person who shall hereafter trespass upon the public lands 
of this State, to the damage or injury of the same, whether 
the same are for the support of schools, seminaries or in- 
ternal improvements. 

“Src. 2. On every such presentment, it shall be the duty 
of the Solicitor. to prosecute the person or persons presented 
in thename of the State, and, upon conviction, the person 
or persons convicted shall pay t..e costs and a fine equal to 
four times the amount of damage sustained by the State on 
account of said trespass.” 
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The terms used in the second section seem to us utterly 
inconsistent with the idea that a civil suit was intended. 
The Solicitor is to prosecute the person or persons presented, 
and upon conviction, the person or persons convicted, shall 
pay a fine, &c. It is entirely unusual, in speaking of civil 
suits, to say a person is prosecut:d, and convicted and fined. 
These are terms descriptive only of criminal proceedings. 
We are confirmed in this view by the third section of the 
act under consideration, which reads as follows: 

“Src. 3. It shall be the duty of the Solicitors of the sev-. 
eral Circuits to bring such actions, for the use and occupa- 
tion of the above mentioned lands, as he may be directed to 
bring by the Register of Public Lands, and -to prosecute said 
suits to a final recovery.” 

In this 3d section, a civil action is clearly intended, and 
hence the Solicitor is instructed to prosecute, not the person 
or persons, but the suits to a final recovery, not to a final 
conviction. Persons are prosecuted, convicted and fined only 
in criminal proceedings. Suits are brought and prosecuted 
to final recovery only in civil proceedings. 

The fifth and sixth grounds assigned in arrest of judgment 
were not relied on by counsel in argument before this Court, 
and we consider that the Circuit Court did not err in over- 
ruling them. 

Let the judgment be affirmed, with costs. 
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F. McLrop, Apministrator or A. L. Dett, ApreLiant, vs. 
Pum Derr, Executor or B. M. Dett, ApPELLEE. 


1. The opinion of the Chancellor deliveréd in the Court below, forms no part 
of the record of the case, and cannot be read or referred to in the Supreme 
Court. 

. The rule which accords to the interpretation of words occurring in a will, grea- 
ter indulgence than when used in a deed, must be taken with this qualitica- 
tion, that such indulgence is to be allowed only,in aid of the intention of the 
testator: and where that intention is in equipeise between two contrary con- 
structions, the words used, if they have received a well settled technical 
meaning, must be interpreted in that technical sense, otherwise they are to be 
taken according to their common acception. 

3. The words “ child” or “ children,” occurring in a will, usually denote imme- 
diate offspring, and in that sense are to be taken as words of purchase; but 
employed as nomen collectivum, or synonymous with issue or descendants,. 
they are to be takemas words of limitation, and are sufficient to create an es- 
tate tail. Where this latter construction has prevailed, however, it has gen- 
erally been aided by the context. 

. The word “child” or “children” may be used as a term of substitution, that 
is, putting the immediate offspring in the place of the parent; or it may be 
used as aterm of succession. If employed in the former sense, it will not be 
taken to import “ an indefinite failure of issue.” 

. A recognition of the rule respecting “‘ perpetuities,” to wit: “a life or lives 
in being, and twenty one years after,” is not in conflict with the 24th clause 
of our “ declaration of rights.” 

. To authorize the Chaneeller to retain a bill, in order that he may give general 
relief, where the specialrelief sought has been denied, it is necessary that he 
shall have acquired cognizance or gained jurisdiction of the cause, 


This case was decided at Jacksonville. 

The following statement of the case was prepared by the 
Justice who delivered the opinion : 

The bill in this cause is filed by the administrators of 
Amos L. Dell, deceased, against the executor of the last will 
and testament of Bennett M. Dell, deceased. Amos L. Dell 
was a son of the said testator, and one of the beneficiaries 
named in his will. 

The bill sets forth that Dennett M. Dell did, on the 21st 
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day of February, A. D. 1855, make and publish his last will 
and testament in writing, which is herein inserted at full 
length, and is in the following words, viz: 

In toe Name or Gop, Amen. I, BENNETT MAXCEY 
DELL, of the County of Alachua, and State of Florida, be- 
ing weak in body but of sound and disposing mind and 
memory, and calling to mind the frailty and uncertainty of 
human life, and being desirous of settling my wordly aftairs, 
and directing how the Estates—with which it has pleased 
God to bless me—shall be disposed of after my decease, 
while I have strength and capacity so to do, do make and 
publish this my Last Will and Testament; hereby revoking 
and making null and void all other Last Wills and Testa- 
ments by me heretofore made. And first, I commend my 
immortal being to him who gave it, and my body to the 
earth, to be buried in the Family Burying Ground, in a de- 
cent and suitable manner, agreeable to my rank and estate 
in life. And as to my worldly estate and all the property, 
real, personal or mixed, of which I shall die seized and pos- 
sessed, or to which I shall be entitled at the time of my 
death, I devise, bequeath and dispose thereof in the manner 
following, to-wit: 

1. Lmprimis. My will is, that all my just debts and fu- 
neral charges shall, by my Executors hereinafter nominated, 
be paid out of my Estate, as soon after my decease as shall 
be by them found convenient. 

2. litem. To my present much-beloved wife, Eliza Doro- 
thy, I give, devise and bequeath the following Negro Slaves, 
that is to say, Jack, Juliana, and her four children, Lewis 
Henry, Francis, Billy and Grace; Somerset Betsy and her 
two children, Jim and Sappho; Adam and Peggy, and her 
child Mitchell, with their increase, to have, to hold and en- 
joy during her natural life, should she not marry after my 
decease ; but if she does marry after my decease, it is my will 
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that the abovegpentioned negro slaves shall, immediately upon 


such marriage, revert to and be equally divided among my 
children or their children, subject to certain restrictions and 
conditions hereinafter set forth and mcntioned. And it is 
further my will that my wife, the said Eliza Dorothy, from 
the time of the marriage referred to above, shall receive an- 
nually the sum of five hundred dollars, to be paid to her by 
my Executors, hereinafter nominated, out of such portion of 
my Estate as shall seem most proper to them, during her 
natural life ; but if my wife, the said Eliza Dorothy, does not 
marry after my decease, then it is my will that she shall 
possess, held and enjoy the afore-nentioned and above-de- 
scribed negro slaves, with their increase, during her natural 
life, and upon her death, the said negro slaves, with their 
increase, shall be equally divided among my present chil- 
dren, surviving her death, or their children, share and share 
alike, subject to the restrictions above referred to, and here- 
inafter mentioned and set forth. 

3. diem. It is also my will that my said wife, Eliza Dor- 
othy, shall be permitted to choose for her residence my plan- 
tation now occupied by me near Newnansville, and known as 
“Standby,” or any other place which I may at the time of my 
death be possessed of or entitled to, and shall be allowed five 
horses and a carriage, and all necessary farming utensils and 
implements for the place which she may select ; she shall alse 
be allowed one hundred head of cattle, also all the hogs be- 
longing te my place near Newnansville, known as “Standby,” 
and also all the household and kitchen furniture which may 
be upon my place known as “Standby,” at the time of my 
death ; thesaid place which she may so select, and the said car- 
riage and horses, and the said farming utensils, and the said 
cattle, and the said hogs, and the said household and kitchen 
furniture, to be held and enjoyed by her during her natural 
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life, subject on her marriage or her deat}: togge disposed of 


as in the above first item specified, and subject to the same 
restrictions and provisions as aboved referred to and herein- 
after set torth and mentioned. 

4. Item. I hereby give, devise and bequeath to my much 
beloved daughter, Sarah Angelina, the following-named 
Negro Slaves, that is to say—Charlotte and her two chidren, 
Charles and Washington; Jacob and Polly, with their in- 
crease, to have, to hold and enjoy during her natural life, 
and at her death, to be equally divided among my present 
children or their children surviving her death, subject to the 
same conditions and restrictions as referred to above, and 
hereinafter set forth and specitied. And I hereby nominate, 
constitute and appoint my Executors, hereinafter nominated, 
Trustees for my said beloved daughter, Sarah Angelina, and 
earnestly recommend her to their special care and protec- 
tion. 

5. Jtem. I also give, devise and bequeath unto the chil- 
dren of my son Charles L., who lately died in Texas, so 
much of my Estate as their father would have received un- 
der this Will, had he survived me, to be paid in money, 
when they, the said children of my son, the said Charles L., 
shall respectively arrive at the age of twenty-one years. And I 
hereby nominate, constitute and appoint my Executors, here- 
inafter nominated, Trustees for the said minor children of 
my son, Charles L., deceased, with full power to convert 
such portion of my Estate as they may be entitled to, into 
money, and invest the same as may be most advantageous 
to the said children aforesaid; but if they, the said children 
of my son, the said Charles L., deceased, die before arriving 
at the age of twenty-one years, then the property to which 
they may be severally entitled under this Will shall revert to 
and be equally divided among my present children or their 


children surviving the death of the children of my son, 
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the aforesaid Charles L., deceased, share and share alike, 
subject to the same restrictions and provisions referred to 
above in this Will, and hereinafter set forth and mentioned. 

6. Jtem. It is my will, that my Tract of Land, lying on 
or near Paine’s Prairie, and known as the “Garey Tract,” 
be not sold until it is worth twenty-five dollars per acre. 

7. Ltem. It is further my will, that such portion of my 
Estate as shall come to my present wife, Eliza Dorothy, un- 
der this Will, or to her children, shall be kept together dur- 
ing the life or until the marriage of my present wife, the 
said Eliza Dorothy, under the direction of my Executors 
hereinafter nominated ; but upon the arrival at twenty-one 
years of age of any of my children, they may, if they see fit, 
separate their portion of my Estate which may come to them 
under this Will, from that of my present wife, Eliza Doro- 
thy, and my other minor children. 

8. Jtem. The balance of my Land not disposed of by this 
Will, and all of my stock of cattle, hogs and horses not dis- 
posed of by this Will, and all the cattle, hogs, horses and 
other stock of which I may die possessed, I direct my Exe- 
cutors, hereinafter nominated, to sell upon the most advan- 
tageous terms, and divide the proceeds thereof equally 
among my children surviving my death, or their children, 
to each his or her share at the age of twenty-one 


years respectively; and I hereby nominate, constitute and 


givin 


‘ha 
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appoint my Executors, hereinafter nominated, Trustees for 


my children or their children who may be under the age 
of twenty-one years at the time of my death, until they shali 
respectively arrive at the age of twenty-one years, with full 
power and instruction to place the said proceeds at interest, 
and use the same in the education of my said children or 
their children, in proportion to their respective shares. 

9. tem. I Will further that all of my slaves, not herein 


hefore disposed of, or of which I may die possessed, shi !l be 
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at my death, equally divided among my surviving children, 
or their children, in manner and form as hereinbefore speci- 
fied, subject to conditions and restrictions hereinbefore re- 
ferred to, and hereinafter set forth and mentioned. 

10. Jtem. It is also my Will that sueh portion of my Es- 
tate as shall, under this Will, come to my daughter Mary 8., 
wife of Christian F. Duer, now residing in Texas, or to her 
children, or their children, shall be held by my Executors, 
hereinafter nominated, in trust for my said daughter or her 
children, during the lifetime of the said Christian F. Duer ; 
and I direet my Executors as Trustees, to invest sueh of her 
portion as shall be in money, and pay over the interest an- 
nually, as well as the proceeds of such as shall be slaves, to 
my said daughter, or for the benefit of her children ; and at 
the death of said Christian F. Duer, to pay over the whole 
portion to my said daughter, or her children, subject to the 
conditions referred to above and hereinafter set forth and 
fully explained. 

11. Jtem. I also ‘bequeath to my Executors, hereinafter 
nominated, in trust for the Methodist Episcopal Church, in 
the place where my wife shall choose to reside, provided my 
wife shall choose to reside at “ Standby,” or some other place 
in East Florida, the sum of one thousand dollars, to be paid 
out of such portion of my Estate as may seem most proper 
to my Executors, hereinafter nominated, and to be put out 
at interest by them, and the interest paid annually for the 
benefit of said Church, but under no circumstances to be 
paid to any man raised North of Mason and Dixon’s Line, 
or tinctured with Abolitionism in the least degree; and if 
the said Church where my wife may choose to reside should 
employ any man as above described, then the interest of the 
said sum of one thousand dollars shall be applied to a com- 
mon school in the county where my wife may choose to re- 
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side, during the time any man as above described is employ- 
ed. 

12. ltem. I hereby declare my Will in regard to all my 
property, whether personal, real or mixed, disposed of by 
this Will, so far as my children or their children are con- 
cerned. Where my property is given, devised and bequeath- 
ed or in any manner disposed of by this Will, to any of my chil- 
dren, or their children, it is my express will that it shall be 
enjoyed by them during their lifetime, and upon their deaths 
it shall go to and be vested in their children, if any; and 
upon failure of children of any of my children, or their 
children, then the property to which my said children or 
their children might have been entitled, under this Will, 
shall be divided among my surviving children or their child- 
ren. And in nocase where my property is devised, willed 
or bequeathed, or in any manner disposed of to any of my 
children, shall they sell or convey the same, nor shall it be 
subject to their debts ; but the property shall be held for life, 
and upon the death of any of my children or grand-children, 
where my property is directly willed to them, the same shall 
go to and vest in their children, and upon the failure of such 
children, then the property thus held by them upon their 
deaths shall be equally divided among my surviving children 
or their children. 

13. Jtem. It is further my Will that the property 
which may come to my son, Amos L., under this Will, shall 
be under the control and management of my Executors, 
hereinafter nominated ; and shall not, under any circumstan- 
ces, be subject to his debs, but he shall only enjoy it during 
his natural life, and upon his death it shall go to his children, 
subject to the restrictions as in the above last item specified. 

14. Jtem. Finally, I hereby nominate, constitute and ap- 
point my sons Philip and John, Executors, and my wife, 
Eliza Dorothy, Executrix of this my Last Will and Testa- 
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ment, with full power and instruction to execute the same 
and the trusts therein named; but it is my will that my 
wite, Eliza Dorothy, shall only act as Executrix until my son 
Jol arrive the age of twenty-one years. 


The bill further shows that soon after the execution of this 
will, the testator departéd this life. The particular date of 
his decease is not stated, but it is alleged to have occurred in 
the year 1855. That upon the death of the testator, the 
defendant and Eliza Dorothy Dell, who, by said will, were 
appointed executor and executrix, made probate of the same, 
and assumed the duties and obligations thereby devolved 
upon them. Jolin, a son of the testator, was also appointed 
an executor, but was then under age, and that Eliza Dor- 
othy is dead, and the defendant, Philip, is sole acting execu- 
tor. 

The bill also shows that Amos L. Dell was one of the dis- 
tributees of the estate of Bennett M. Dell, and that he died 
sometime in the year 1856, cntestate, and that on the 20th of 
July, A. D. 1847, the complainant was appointed adminis- 
trator of his estate. It further shows that Amos L., the in- 
testate, left surviving him, his wife, Mary E. Dell, and one 
infant child. Whether this child was born in the life-time 
of Bennett M. Dell, the testator, or subsequent to his decease, 
does not appear. That Amos L., the éntestate, was living at 
the date of his father’s death, and had attained to the age of 
twenty-one years, and was then entitled to his distributive 
share of the estate. That the number of heirs and distribu- 
tees were, at the date of the filing of the bill, nine. That 
the personal property was appraised at $63,067.49. That 
the defendant, sometime in the year 1856, pretended to 
make a distribution of the estate amongst the heirs and dis- 
tributees, but denies defendant’s authority, and the legality 
of such distribution and settlement, so far as the estate of 
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Amos L. Dell is concerned. As the ground of said illegality 
in relation to Amos L. Dell’s estate, the bill alleges that 
the said distribution and settlement was made without any 
notice having been given to the intestate, and without com- 
petent legal authority, and without commissioners appointed 
by the proper Court for the purpose of distributing said es- 
tate. It further alleges, as ground of objection to said set- 
tlement, that the distributable share of Amos L. was charged 
with the value of five certain named negroes, and avers that 
the said negroes were the sole and individual property of the 
intestate, and not a part of the estate of his father, the testa- 
tor, and should not therefore have been charged against his 
distributive share. 

The bill further states that the defendant has, since the 
death of Amos L., seized and taken into his possession the 
said five negroes, and also all the negroes and other proper- 
ty which had been turned over to Amos in his life time, as 
his share of his father’s estate, under a claim as Zrustee for 
the infant child of Amos. The bill denies the validity of 
defendant’s claim as Trustee, and prays a decree against the 
defendant for an account, and that the ninth part, (Amos’s 
share, ) of the clear residue of the estate of Bennett M. Dell, 
deceased, be paid over to the complainant as administrator 
of Amos L. Dell, and for further relief, &e. There is no 


specific prayer for the five negroes alleged to be the indi- 


vidual property of the intestate. The foregoing is.the sub- 
stance of complainant’s bill. 

To this bill the defendant filed his answer, in which he 
embodied a demurrer in the following words, to-wit: “ That 
he shall insist and does hereby insist, that the said complain- 
ant, where in said bill he claims right of discovery and ac- 
count against this defendant as executor as aforesaid, under 
and by virtue of the legacy to Amos L. Dell, deceased, in 
said will of Bennett M. Dell, deceased, contained, has not 
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made or stated in so much of said bill, such a case as doth 


or ought to entitle him as administrator of the assets which 
were of Amos L. Dell, deceased, to any such discovery or 
relief at is thereby sought and prayed for, from or against 
this defendant, and he insists upon and sets forth the cause, 
and prays that he may have the same benefit thereof as if 
he had demurred to se much and such parts of said bill, 
to-wit: That inasmuch as it is shewn and averred in said 
bill of complaint, that said Bennett M. Dell, deceased, in 
and by said last will and testament bequeathed and devised 
the said property to be under the control and management 
of the said defendant as Trustee, and not under any cireum- 
stances to be subject to the debts of said Amos L. Dell, and 
the said Amos L. Dell was only to enjoy it during his natural 
life, and upon the death of Amos L. Dell, to his child, 
that the legal title in said property vested in the said de- 
tendant in trust, that the said defendant now holds the same 
in trust for the said William O. Dell, infant child of said 
Amos L, Dell, deceased, and that the same were not assets, 
which were of the said Amos L. Dell, deceased, at the time 
of his death, and such assets as should be administered upon 
by the said complainant as such administrator.” 

The answer goes on and alleges that a// of the property 
claimed by the complainant as administrator on the estate 
of Amos L. Dell, was embraced in and formed the legacy 
bequeathed and derived under the will of his father, Bennett 
M. Dell, and come to the possession of and was held by the 
defendant under and by virtue of the ¢rwst declared in the 
said will. It denies the allegation of the bill uf a want of 
notice to Amos L. Dell, concerning the distribution and set- 
tlement of his father’s estate, and affirmatively alleges full 
notice to and affirmation by the said Amos, of the said dis- 
tribution and settlement. With respect to the five negroes, 
the answer denies the title of Amos, and alleges that they 
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only constituted a loan to him from his father, and to be 
brought into the distribution of his estate whenever made, 
and asserts the defendant’s right te the possession of them, 
as Trustee, under the terms of the will of Bennett M. Dell. 
This is the substance of the answer. To this answer, the 
complainant filed numerous exceptions, and the cause was 
submitted to the consideration of the,Chancellor, upon these 
exceptions, and the demurrer embodied in the answer. 

On the 11th day of August, A. D. 1859, the following 
decree was ordered to be entered in the Chancery Order- 
Book for the county of Alachua, in the Eastern Cireuit of 
Florida, to-wit : 

“This cause came on to be heard on demurrer, and was 
argued by counsel for the respective parties, and submitted 
for decision thereon ; and the Court having fully considered 
the same, orders, adjudges and decrees, that the demurrer to 
complainant’s Dill is well taken, and the same is sustained. 

Frem this decree, the complainant took an appeal and 
now brings his cause to this Court for reView and final ad- 


judication. The “ petition of appeal” filed in this Court, is 


in the following words, viz: 

“In this cause, Ferdinand McLeod, by his solicitors, M. 
Whit Smith and W. M., Ives, files the following exceptions 
to the ruling, orders and decrees in said cause : 

“ist. For that the presiding Judge held that the com- 
plainant’s intestate had but a life estate under the will of 
Bennett M. Dell, whereas, he contends and avers that by 
virtue of said will, and by force and operation of law, his 
intestate was entitled to an absolute estate. 

“9nd. For that the Judge, in reference to the five slaves, 
alleged and admitted in the pleadings to have been in the 
possession of Amos L. Dell prior to, and at the time of mak- 
ing the said will, by B. M. Dell, and which are insisted in 
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the answer to be held by the defendant as Trustee, the said 
judge declined to make a decree in reference to said slaves, 
but refers the complainant to his remedy at law; whereas, 
the complainant alleges and avers that trust estates are ex- 
elusively within the jurisdiction of chancery, and that the 
Judge should have determined and decided the question 
whether the slaves were properly taken and held by the de- 
fendant or not; more especially as the defendant by his an- 
swer admits that the said slaves were in possession of Amos 
L. Dell prior to the making or publishing of said will by 
Sennett M. Dell, and that the said B. M. Dell was not 
possessed of said negroes at the time of his death, and the 
said testator did not mention or allude to said five slaves, in 
his said will. ; 

“3rd. That the Court having taken jurisdiction of the 
bill, should have decided and determined all the questions 
therein, and should have decreed the said five slaves to be 
delivered to the defendant, as assets of the estate of Amos 
L. Dell. ° 

“4th. That the Court erred in not sustaining the excep- 
tions filed to the answer of the defendant, and in not requir- 
ing a more full and perfect answer. 

“5th. That the Court erred in sustaining the demurrer 
and dissmissing the bill.” 


Banks & McLeod and Smith & Ives for appellant. 
J. P. Sanderson for appellee. 
DuPONT, C. J., delivered the opinion of the Court. 


Preliminary to a consideration of the questions growing 
out of the law of this case, and upon which the rights of the 
parties are to be determined, it may not be out of place to 
call attention to a point of practice, which seems to have 
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escaped the observation of the counsel who prepared the 
“petition of appeal” filed in this Court. The petition sets 
forth, by way of exceptions, the grounds assumed by the 
chancellor in his opinion delivered in the Court below, and 
which it is presumed formed the basis of his decree sustain- 
ing the demurrer and ordering the bill to be dismissed. 
In the case of Smith & Armisted vs. Croom et al., (7 Fla. 
R., 180,) this Court ruled that the opinion of the chancel- 
lor forms no part of the record of the case, and cannot be 
read or referred to in this Court. The language of the Court 
in that case is as follows: “ We will not feign an ignorance 
ef the source whence the counsel who framed the petition 
for this application ” (a re-hearing) “ derived the information 
that the question of the survivorship of the son had passed 
sub silentio before the chancellor. That information we pre- 
sume was furnished by the printed opinion of the chancellor, 
which was politely handed to the members of the Court 
during the progress of the cause, and the perusal of which 
they did not debar themselves from any false notion of pro- 
priety. But it will be distinetly recollected, that the Court 
refused to permit the same to be read, for the avowed reason 
that it constituted no part of the record upon which they 
were called to decide. This Court will always gladly avail 
itself of the light which may be furnished by the reasoning 
of the Court below ; but when it comes to decide, it has to 
do only with the conclusions as they are embodied in the 
judgment or decree—the logic of the Judge is beyond its 
control.” 

Under the rules of practice, as now controlled by the 
statute, we are constrained to approve the ruling in the case 
above referred to, but at the same time think that it would 
be a great improvement if the Legislature would require that 
every decree in chancery should be accompanied by the 
written opinion of the chancellor, setting forth the grounds 
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of the decree, and also that when an appeal is taken, such 


written opinion shall be embraced in and constitute a part 
of the record of the case. 

In proceeding to this investigation, it must be kept in 
mind that the questions of law to be discussed arise exclu- 
sively upon such state of case as is presented by the face of 
the complainant’s bill. The decree appealed from being 
upon demurrer, the denials or affirmative allegations of the 
answer, do not affect the result of the investigation. It is 
proper also to note that the will of Bennett M. Dell, de- 
ceased, having been incorporated into the bill and madea 
part of the same, exercises a controlling influence in making 
out the case presented by the complainant. 

The hypothesis upon which the claim of the complainant 
is based, finds its sanction in the doctrine of the law against 
the encouragement of perpetuities. That doctrine was cor- 
rectly laid down and ably sustained by the counsel for the 
complainant, and the only point upon which there can arise 
a question is as to its application to the case as made in the 
bill. 

The counsel for complainant were understood as insisting 
that by the “peculiar phraseology” of the devises and be- 
quests made to the complainant’s intestate, in the will of de- 
fendant’s testator, Bennett M. Dell, if applied to real es- 
tate, they would have created an “estate tail;” and that 
position being assumed, the well recognized doctrine was in- 
voked, to the effect, that whenever the words used to make 
a bequest of personality, would, if applied to realty, create 
an estate tail, then the first taker will take the abso- 
lute interest in the subject matter of the bequest. Upon 
these two principles of law, the counsel for complainant in- 
sist that Amos L. Dell took under his father’s will, an ab- 
solute estate and. interest ip all the property devised and b« 
queathed to him, unrestricted by any of the limitations 
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therein contained, and that the same are assets of his estate, 
to which his administrator is entitled. If the premis be cor- 
tect, then it is beyond question that the conclusion arrived at 
must legitimately follow. We have then to examine whether 
or not the words used in this will would, if applied to re- 

alty, create in the devisee an estate tail 
An “estate tail” may be defined to be, substantially, 
fee conditional at common law, limited to certain heirs, to 
the exclusion of heirs general—to lineals to the exclusion 


66 
a 


of collaterals.” 

It was admitted in the argument that “ heirs of the body” 
are the aptest words to create an estate tail; that thet 
are words of inheritance and—pre~creation too, and are as, 
necessary ¢ @ deed as is the word “heir.” But then it 
was contended that they are not needed (quoting the 
words of Blackstone) “im Jast wills and testaments, 
wherein greater indulgence is allowed.” 2 Black. Com., 
115, margin. Much stress was laid upon this indul- 
dulgence accorded to the interpretation of the language of 
wills, in contradistinction to the rule to be observed with 
reference to that of a deed. But a little reflection, accom- 
panied by a careful examination of the authorities, will suf- 
fice to show that such indulgence is allowed only in aid of 
the intention of the testator; and where that intention is in 
equ tpose between two contrary constructions, the words used, 
if they have received a well settled technical meaning, must 
be interpreted in that technical sense, otherwise they are 
to be taken according to their common acceptation. Least 
of all shall such indulgence ever be allowed to defeat the in- 
tention of the testator. With these preliminary observa- 
tions we now proceed to ascertain the precise words used in 
this will, and the interpretation of which has given rise to 
this controversy. And here, we may congratulate ourselves 
that the skilful draughtsman of this will has relieved us 
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from the irksome task of threading the devious windings of 
that mazy labyrinth, which has bewildered so many of the 
brightest luminaries of the law. Throughout this entire 
will, embracing fourteen distinct items or clauses, as may 
be seen by reference to the copy incorporated in the state- 
ment of the case, those mystical and enigmatical words 


which have evolved so much of legal lore, and not a little of 


legal sophistry, “ Aeir,” “ issue,” do not appear. Indeed, 
it would seem that the careful draughtsman, admonished by 
the experience of the past, had purposely excluded them, 
lest their presence, even with the commonly recognized lim- 
itations and restrictions, might give rise to some question 
as to the mvrention of the testator. [low illy he has accom- 
plished his benevolent purpose, is abundantly attested by 
the present controversy. 

The words occurring in this will, and which we are called 
upon to.interpret, are, “ my children ” and “ their children.” 
It was insisted by the counsel for the complainant that the 
word “children ” was sufficient to create an estate tail, and 
we were cited to the case of Wood vs. Barrow, reported in 
1 East., 259. By reference to that case, it will be setn 
that the word “children” did not stand by itself, but that it 
was coupled disjunctively with the more technical word 
“issue.” The devise there was to “my daughter Ann, &c., 
who shall hold and enjoy the same as a place of inheritance 
to her and her children, or her tssue, forever. And if it 
should so happen that my daughter Ann should die, leaving 
no child or children, or if itso hapyen that my daugliter 
Ann’s children should die without issue,” then over. At the 
argument of that case, Manley, for the defendant, insisted 
“that the case fell expressly within the rule laid down in 
Wild’s case, that if a man devise land to A. and to his 
children and issue, and he have then issue, the issue shall 
take a joint estate for life-with A.” Lord Kenyon observed 
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that “there were other words here, namely: that Ann 
Wood should enjoy the estate as an inheritance, to her and 
her children or issue, forever.” The italicised words so occur 
in the report of the case, and would thus seem to have ex- 
ercised a controlling influence in bringing about the decision 
that was ultimately made, giving to Ann an estate tail, 
The words of the will before us are not controlled or affected 
by any such influence. 

The case of Doe dem. Gigg vs. Bradley, 16 East., 399, 
was cited to the same point. The devise in that case was, 
“tomy daughter Sarah Knight’s children, to be equally di- 
vided between them, share and share alike, and to the sur- 
vivor of them and their children.” It was held in that case 
that the children of S. K. took an absolute interest in the 
premises, share and share alike, subject to a survivorship 
between them for life. By reference to the opinion delivered 
in that case, it will be observed that the conclusion of the 
Court was based upon no special stress to be given to the 
words “their children,” but rather upon the evident ¢nten- 
tion of the testator to make “a certain, equal and rational 

. disposition of his property, instead of one which is uncer- 
tain, unequal, and to depend upon accident.” 

The references to 2 Jarman on Wills, 72, 318 and 326, 
have been examined, and the result of that examination is 
but to confirm us in the position heretofore laid down, viz : 
that wherever the word “child” or “children” has re- 
ceived an interpretation extending it beyond its more pre- 
cise and obvious meaning, as denoting immediate offspring, 

and been considered to have employed as nomen collectiwum, 
or synonymous with dsswe or descendants, that interpreta- 
tion has been given in aid of and in deference to the manifest 
intention of the testator, to be gathered from the whole 
will. In confirmation of the correctness of this position, we 
cite 2 Jarm. on Wills, 73, where it is said, in reference to 
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this very point, “where this construction has prevailed, 
however, it has generally been aided by the context.” 

To meet and obviate the effect of this position, it was very 
forcibly insisted by complainant’s counsel, that whatever 
may be the interpretation to be given to the word “ child” 
or “children,” when standing by itself, yet it may be used 
as aterm of succession, and thereby import an ¢ndefinik 
Jailure of issue ; and that it is in that sense the testator in- 
tended to use it in this will. It is undoubtedly true, that 
the words may be used in the sense indicated in the argu- 
ment, and that when so used, if the intended succession ex- 
ceeds the limits of the prescribed rule, the result will un- 
questionably follow as contended for by counsel. But the 
question reverts, did the testator cntend to use these words 
to indicate an indefinite succession, or did he intend to use 
them substitutionally, that is, putting the children of any of 
his immediate offspring that had or should die in the place 
of their parents? To determine that question, resort must be 
had to the peculiar phraseology of the items of the will 
which are involved in this investigation. It is perhaps un- 
necessary to set out én haec verba any other than the item 
numbered 12, as it is in that item that the limitations and 
restrictions occur. The entire will is incorporated in the 
statement of the case, and can be referred to if desire 
The twelfth item is in the following words, viz: 

“Item. I hereby declare my will in regard to all my 
property, whether personal, real or mixed, disposed of by 
this will, so far as my children, or their children are con 
cerned. Where my property is given, devised and be 
queathed, or in any manner disposed of by this will, to any 
of my children, or their children, it is my express will that 
it shall be enjoyed by them, during their life time, and upon 
their deaths it shall go to and be vested in their children, if 
any; and upon failure of children of any of my child 
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ren, or their children, then the property to which my said 
children, or their children, might have been entitled under 
this will, shall be divided among my surviving children or 
their children. And in no case where my property is de- 
vised, willed or bequeathed, or in any manner disposed of 
to any of my children, shall they sell or convey the same, 
nor shall it be subject to their debts ; but the property shall 
be held for life, and upon the death of any of my children, 
or grand children, where my property is directly willed to 
them, thesame shall go to and vest in their children ; and upon 
the failure of such children, then the property thus held by 
them, upon their deaths shall be equally divided among my 
surviving children or their children.” 

It will be noted that there are three distinct clauses in 
this item of the will. The first merely indicates the subject- 
matter as referring to the property and the beneficiaries 
thereof, viz: “my children or their children.” The second 
declares the contingency, viz: “upon failure of children of 
any of my children or their children,” and also the liméta- 
tion, viz: to “my surviving children or their children.” 
But as if to make assurance doubly sure, the third clause 
reiterates the contingency and limitation contained in the 
second, and gives an interpretation to the words “or their 
children,” by substituting the words “ or grand children,” and 
appending the very significant qualification indicated by the 
words “where my property is directly willed to them.” 

And there was ample ground for this extreme particular- 
ity of phraseology to be found in the condition of the tes- 
tator’s family at the date of the will, for by reference to the 
fifth item, it will be seen that the bequest was made imme- 
diately to the “children” of a deceased son, and not medi- 
ately through their father. Upon mature consideration of 
this clause of the will, and with an anxious desire to arrive 
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at the intention of the testator, we are fully satisfied that 
the words “ or their children,” were designed to be used as 
words of substitution and not of succession. But it is ob- 
jected to this view of the case that such interpretation is in 
conflict with the rule of construction commonly referred to 
as the doctrine of Weld’s case, which is, that “ where lands 
are devised to a person and his children, and he has no 
child at the time of the devise, the parent takes an estate 
tail.” To show the inapplicability of that case, it is only ne- 
cessary to advert to the reason of the rule, as it is given in 
the books, viz: “that the intent of the devisor is manifest 
and certain that the children (or issues) should take; and as 
immediate devisees they cannot take, because they are not wm 
rerum natura, and by way of remainder they cannot take, 
for that was not his (the devisor’s) intent, for the gift is im- 
mediate, therefore such words shall be taken as words of 
limitation.” 

Now, in the will under consideration, the gift is not im- 
mediate to the children, but mediately through the respec- 
tive parents; and there is a clear and manifest intené that 
they should take by way of remainder. These two particu- 
lars are sufficient to distinguish between the two cases and 
to reconcile any apparent conflict. If we are correct in the 
foregoing conclusion, it will only remain to enquire whether 
the limitation over is within the limits of the rule which 
has been established against the occurrence of “ perpetui- 
ties.” That rule, as well established, is, that the limitation 
shall not extend beyond “a life or lives in being, and 
twenty-one years after.” In the will before us, the imme- 
diate legatee takes (by express words,) only a life estate, 
with remainder over to his child or children; and upon 
failure of such child or children, then over to the surviving 
children of the testator, or of such of his children as had 


‘taken as immediate legatees. It will thus be seen that the 
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term of limitation is only for one life, and that it does not 
even trench upon the “twenty-one years after” allowed by 
the rule, for by the express words of the will, the remainders 
vest immediately upon the termination of the life of the first 
taker. We conclude then that the limitation in this will is 
not void for remoteness, but that it is good to pass the 
property given to Amos L. Dell to the child or children 
surviving him, by way of vested remainder. 

It is objected, however, that by our recognition of the 
rule respecting perpetuities, we come in conflict with the 
24th item of our “declaration of rights,’ which declares 
“that perpetuities and monopolies are contrary to the ge- 
nius of a free State, and ought not to be allowed.” We are 
at a loss to comprehend the force of the objection, and do 
not appreciate its logic. It is a sufficient reply that the con- 
vention which ordained that declaration, are to be presumed 
to have understood the full import of the term used. 

It was further objected that “a proviso to an absolute 
bequest, such as that the first taker shall not alien, or that 
the estate shall not be subject to his debts, is void.” There 
is no doubt of the law, as thus stated, but its applicability to 
the bequest in this will is denied. Here, there was no abso- 
lute estate given, but only an estate limited to the life of 
the first taker, and that, too, protected by a trust in a third 
party. 

It. was further insisted, that as by the terms of the will, 
the intestate, Amos L. was to be paid at the age of twenty- 
one, and as he had attained to that age before the death of 
the testator, the egal estate vested inhim. This argument, 
we presume, is predicated upon the phraseology of the 
eighth item of the will, wherein the testator undertakes to 
dispose of the balance of his estate not otherwise disposed 
of, and which directs the Executor to “give to each, his or 
her share at the age of twenty-one years respectively.” Un- 
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doubtedly, it this was the only item of the will affecting 
the interest of Amos L., he would have taken the legal es- 
tate ; but the 13th item is express and beyond cavil as to the 
interest which he was to have in the property bequeathed to 
him under the will. That item is in the following words, viz: 

“Item. It is further my will, that the property which 
may come to my son Amos L., under this will, shall be un- 
der the control and management of my executors, hereinaf- 
ter nominated ; and shall not, under any circumstances, be 
subject to his debts, but he shall only enjoy it during his 
natural life, and upon his death, it shall go to his children, 
subject to the restrictions as in the above last item specified.” 

If this be not such a clear declaration of a trust as will 
vest the Jega/ title in the executors, and limit the interest to 
be enjoyed by Amos to the mere usufruct, then we are at a 
loss to conceive a collocation of words which would accom 
plish that purpose. 

We have thus travelled over the entire argument of the 
counsel in support of the right of the complainant, as ad- 
ministrator on the estate of Amos L. Dell, to have the pos- 
session of the property which came to his intestate in his 
life-time, under the will of his father, Bennett M. Dell, and 
to administer the same as assets of his estate, and after ma- 
ture consideration, we are constrained to decide that Amos 
L. took only a /ife estate in the usufruct of the property, 
and that the same constitutes no part of the estate to beadmin 
istered by the complainant as his administrator. In arri 
ving at this conclusion, the Court has had necessarily to con- 
fine the investigation to the case as made out by the d¢/I, 
un influenced by any of the admissions, denials or allega- 
tions of the answer. Of course, the will being made an ex- 
hibit by the complainant, formed a prominent feature in the 
statement of his case. 

This brings us to the consideration of the second prom- 
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inent objection to the decree of the chancellor, viz: that 
the bill ought to have been retained for the purpose of hav- 
ing the title to the five negroes properly adjudicated. The 
position assumed under this head of the argument was, that 
“the Court having taken jurisdiction of the case, should dis- 
pose of it as a whole, and not refer back the question as a 
legal one.” 

The general rule upon this subject, as announced by Mr. 
Fonblanque, is as follows: “The Court having acquired 
cognizance of the suit for the purpose of discovery, will en- 
tertain it for the purpose of relief in most cases of fraud, ac- 
count, accident and mistake.” Fonb Eq., B. 1, ch. 1, § 3, 
note 7. The rule as laid down by the Courts of New York 
is, that “when the Court of Chancery has gained jurisdiction 
of a cause for one purpose, it may retain it generally for re- 
lief.’ Armstrong vs. Gilchrist, 2 John. cases, 424; Rath- 
bone vs. Warren, 10 John R., 587; King vs. Baldwin, 17 
John R., 384. According to the terms of the rule as laid 
down by Fonblanque, it is essential to the granting of the 
relief, that the Court should first have “ acquired cognizance 
of the suit, and as laid down in New York, that the Court 
should have “ gained jurisdiction of the cause.” 

Mr. Story, in commenting upon this rule, says: “From 
what has been already stated, it is manifest, that the juris- 
diction in cases of this sort, attaches in equity, solely on the 
ground of discovery. If, therefore, the discovery is not ob- 
tained, or it is used as a mere pretense to give jurisdiction, 
it would be a gross abuse to entertain the suit in equity, 
when the whole foundation on which it rests is either dis- 
proved, or it is shown to be a colorable disguise, for the 
purpose of changing the forum of litigation. Hence, to 
maintain the jurisdiction for relief, as consequent on discov- 
ery, it is necessary, in the first place, to allege in the bill 
that the facts are material to the plaintiff's case, and that the 
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discovery of them by the defendant is indispensable as proof ; 
for if the facts lie within the knowledge of witnesses, who 
may be called in a Court of law, that furnishes a sufficient 
reason for a Court of equity to refuse its aid. The bill must 
therefore allege (and if required the fact must be establish- 
ed,) that the plaintiff is unable to prove such facts by other 
testimony. In the next place, if the answer wholly denies 
the matter of fact, of which discovery is sought by the bill, 
the latter must be dismissed ; for the jurisdiction substantially 
fails by such a denial.”- 1 Story Eq. Ju., § 74. Applying 
the rule as above stated, with the comments of the learned 
author just quoted, to the point under consideration, and 
there can be no question but that the Chaneellor below did 
right in refusing to retain the bill for the purpose of having 
the title to the five slaves adjudicated in that forum. The 
bill, on its face expressly alleges the legal title to these 
slaves to have been in the complainant’s intestate, and as 
expressly negatives a trust in the defendant. Neither does 
it allege any ground which would entitle the complainant 
to ask for a discovery touching the title to the same. In 
fact, the Chancellor by sustaining the demurrer, ( which it 
must be noted was tothe whole bill, ) expressly decided, 
that he had neither “ acquired cognizance,” nor “ gained ju- 
risdiction” of the cause. 

Here we might close this opinion, but for a very impor- 
tant question which has suggested itself to the mind of the 
Court during the progress of this investigation. That ques- 
tion touches the right of the defendant to retain in his pos- 
session, and under his control, the property, the wsufruct of 
which was given to Amos L. for life. After mature con- 
sideration, we are of opinion, that the trust created by the 
will of Bennett M. Dell, in favor of the defendant, expired 
and became fully ewecuted upon the death of Amos L., and 
that the interest of the infant child, the designated remain- 
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derman, requires that all of the property to which he may 
be entitled as such remainderman, should be turned over to 
a proper guardian, to be appomted by the competent au- 
thority. 

It is ordered, adjudged and decreed, that the decree of the 
Chancellor sustaining the demurrer to the bill, be afirmed 
with costs. 





F. McLron, Apmrnistrator or A. L. Dett, ApPELLANt, vs. 
P. Det, Executor or W. DELL, pEcEAsED, APPELLEE. 


1, Neither land nor slaves will pass in this State by nuncupative will. 


2. The 51st section of the act of 1828, on the subject of last wills and testa- 
ments, is to be taken to be restrictive in its operation, and intended to con- 
fine the testamentary disposition of both land and slaves, to wills in writing. 


3. Where a testator, by nwncupative will, gives to his executor all of his estate, 
both real and personal, in trust, for the payment of debts, and the balance to 
be distributed to certain named legatees, if the devise and bequest of the 
land and slaves should fail, he will hold such of the chattel interests as do 
pass by the will subject to the payment of the debts of the estate, and not 
as a specific legacy. 


This case was decided at Jacksonville. 
The facts of the case are sufficiently set forth in the 
opinion of the Court. 


Banks & McLeod and Smith & Ives for appellant. 
J. P. Sanderson for appellant. 
DuPONT, C. J., delivered the opinion of the Court. 


The bill in this ease was filed in the Cireuit Court of Alach- 
ua county, by Ferdinand McLeod, as administrator on the 
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estate of Amos L. Dell, deceased, against Philip Dell, as 
executor of the last will and testament of William Dell, 
deceased. 

The bill sets forth, in substance, that the testator, William 
Dell, departed this life some time in the year 1854, having 
previously, to wit, on the 21st day of October in that year, 
duly made and published his last will and testament, in the 
following words, to wit : 

“T give and devise all my real and personal estate of what- 
ever nature, tomy brother Philip Dell, the executor of my 
last will and testament hereinafter nominated and appointed, 
in trust, for the payment of my lawful debts; and after that, 
to convey one third part of the residue of my real and per- 
sonal estate to my brother Amos Dell, to have and to hold 
during his natural life, and to the heirs of his body forever. 
One third part to my sister Mary S. Dewer, to have and to 
hold during her natural life, and to the heirs of her body 
forever. And my brother Philip Dell, the executor of my 
last will and testament, to retain one third part for himself 
and the heirs of his body. I nominate and appoint my 
brother Philip Dell, to be the executor of my last will and 
testament.” 

The bill further sets forth that the defendant proved the 
said will, and entering upon the execution of the same, pos- 
sessed himself of all of the testator’s real and personal es- 
tate. That the inventory and appraisement filed in office 
by the said executor, was not made in accordance with law, 
and does not exhibit the true value of the estate. That 
sometime in the year 1856, the defendant pretended to make 
a distribution and settlement of the estate, but alleges that 
the same was made without notice to the intestate, Amos L., 
and without competent authority. 

The bill further shows that Amos L. departed this life in- 
testate, some time in the year 1856, leaving him surviving, 
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his wife Mary E. and an infant child, both of whom were 
living at the date of the filing of the bill, and administra- 
tion on his estate has been duly committed to the complain- 
ant, and prays for an account. 

The answer admits the making of the will by William 
Dell, but alleges it to have been a “nuncupative ” will ; 
admits his office of executor; admits omissions in the inven- 
tory filed, and alleges that they occurred through inad- 
vertence and accident. Denies that the inventory and ap. 
praisement was not duly filed in accordance with law. 

The answer further alleges that by a mutual understand- 
ing and arrangement between himself, the said intestate, 
Amos L. and Mary E. Dewer, the three legatees named in 
the will of William Dell, deceased, he did deliver to each 
of the said legatees, certain named negroes at certain valu- 
ations, on account of their respective interests, but submits 
whether or not he had authority to administer the said 
slaves by virtue of the said nwncupative will, and asks for 
the direction of the Court. : 

The answer further alleges, that by the consent and with 
the approbation of the said Amos L. and Mary E., he, as 
Executor, did sell the real estate of the said William Dell, 
and apply the proceeds of the same as far as they would go, to 
the payment of the debts of the said estate, but insists that, if 
it shall be determined by the Court that the real estate did 
not pass under the will of the testator, he shall be permitted 
to retain so much of the assets of the estate as did pass, to 
indemnify him for the debts that he has already paid and 
may yet have to pay. 

The answer further insists that whatever interest of Amos 
L. passed under the will, came to the executor as a legal 
estate, and that he ought to be permitted to hold it for the 
benefit of the infant child, to the exclusion of the mother 


and widow. 
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The cause was submitted to the Chancellor upon bill, an- 
swer and exhibits; and on the 13th day of January, A. D. 
1860, the following decree was pronounced, viz: ) 

“1st. That this being a nuncupative will, the slaves and 
real estate did not pass under it, and that as to them the 
testator died intestate. 

“9d. That it be referred to John S. Kirkland, Master in 
Chancery, to take and state the account between the de- 
fendant and the estate of William Dell, deceased, which ac- 
count shall exhibit the amount and description of assets, 
(excepting land and slaves) which were of the estate of Wil- 
liam at the time of his death, and which have at any time 
since come to the hands of defendant as Exeeutor for distri- 
bution; and the sums which he has expended for the estate, 
in payment of debts of the same, and to require proof, and 
to state the sum of such expenditures, and also to report a 
schedule of the liabilities of said estate, showing the kinds 
of liabilities, the several amounts with the mames of the 





several creditors; also.the debts (if any) unpaid, the names 
of the debtors from whom the same are due, discriminating 
and reporting such as are attestable, and such as are des- 
perate.” 

The petition of appeal filed in this Court sets forth the 
following as grounds of exception to the decree of the Chan- 
cellor, viz: 

“ist. That the presiding Judge held that the nuncupa- 
tive will of William Dell passed neither real estate nor 
slaves; whereas it is insisted that by operation of law both 
passed by the said will. 

“9d. That the presiding Judge erred in not decreeing 
that the personal estate which he decided did pass, passed 
as specific legacies, exempted from the payment of the debts 
ot the said testator, and that said debts should be paid from 





TERMS HELD IN 1861. 





the proceeds of the lands and slaves, which he.decided did 
not pass, in the hands of an Adininistrator to be appointed.” 

From this statement of the case, it will be seen that two 
questions have been submitted by the complainant for the 
determination of this Court, viz: 1st. Whether under the 
laws of Florida, real estate and slaves, or either and which 
will pass under andby virtue of a nuncupative will. 

2nd. Whether in the event that it shall be determined 
that the nuncupative will of William Dell did not operate 
to pass the real estate and slaves, so much as did pass, should 
not be considered as a specific legacy, and thereby throw 
upon the lands and slaves the payment of the debts of the 
estate. 

The statute now of force on the subject of last wills and 
testaments, was enacted by the Legislature on the 20th day 
of November, A. D. 1828. The 51st section is as follows: 
“Every person of the age of twenty-one years, being of 
sound mind, shall have power by last will and testament in 
writing, to devise and dispose of his or her lands, tenements 
and hereditaments, and of his or her estate, right, title and 
interest in the same, in possession, remainder or reversion, 
at the time of the execution of the said last will and testa- 
ment, and of the slaves which may be possessed by him or 
her at the time of his or her death: Provided, that every 
such last will and testament shall be signed by the testator, 


or by some other person in his or her presence, and by his 


or her express direction, and shall be attested and subscrib- 
ed in the presence of the said testator or testatrix, by three 
or more witnesses, or else it shall be utterly void and of 
non effect.” 

The 52d section provides, that “no such devise or dispos- 
ition of lands, tenements, hereditaments or slaves, or any 
part or clause thereof, shall be revocable by any other will 
or codicil, unless the same be in writing and made as afore- 
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said; but every such last will and testament, devise or dis- 
position, may be revoked by any other writing, signed by the 
testator or testatrix, declaring the same to be revoked, 
or operating as a revocation thereof by law, or by burning, 
concelling, tearing or obliterating the same by the testator 
or testatrix, or by his or her direction or consent, or by the 
act and operation of law.” 

The 53d section provides for the making of nuncupative 
wills, as follows: ‘“ No nuncupative will shall be good, that 
is not proved by the oaths of three witnesses at least, 
that were present at the making thereof, nor unless proved 
by said witnesses that the testator or testatrix, at the time of 
pronouncing the same, did desire the persons present, or 
some of them, to bear witness, that such were his or her 
will, or to: that effect ; nor unless such nuncupative will was 
made in the time of the last illness of the deceased.” 

The 54th and 55th sections relate to the time for taking 
testimony as to such will, and the grant of letters and probate 
of the same; and the 56th section relates to revocation, and 
is as follows: “No will or writing concerning any goods 
or chattels shall be revoked, nor shall any clause, devise or 
bequest therein be altered and changed by any words, or 
will by words of mouth only, except the same be in the life 
time of the testator or testatrix committed to writing, and 
after the writing thereof, read unto the testator and allowed 
by him, and be proved to be done by three disinterested 
and credible witnesses at least.” 

We have collated these several sections for the greater fa 
cility of reference. 

In support of the position that lands may be passed by 
nuncupative will, we are cited by the counsel for the com- 
plainant to the act of the Legislature prescribing the mode 
in which lands may be conveyed by deed. Thomp. Dig. 177, 
§1. The argument is, that the exception in the section in 
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favor of “last wills and testaments, or other testamentary 
appointment duly made according to law,” affords sufficient 
ground for the position, and it is insisted that a nuncupa- 
tive will which is reduced to writing after the death of the 
testator, is a “testamentary appointment” under the statute 
by which land may pass. This view of the statute was not 
much pressed by counsel, and we confess that we have been 
unable to perceive its torce upon, or its applicability to the 
point at issue. To sustain the argument of the counsel 
would be to hold, that the wetnesses to the nuncupative 

will were the te stamentary appointees of the testator, and 
that he could do by appointment that which he was de- 
barred by law from doing directly and in propria persona. 
A conclusion so illogical cannot be law. 

It was further assumed that whatever might be the con- 
clusion as to the passing of lands, there could be but little 
doubt respecting a nuncupative bequest of slaves, and the 
position was maintained with so much force and ability as 
to cause the Court to give to the. consideration of the point 
more than ordinary attention. It was insisted in this con- 
nection that under the rules of the common law, slaves come 
under the designation of personalty, and that such is their 
character by the express enactment of the Legislature, (ci- 
ting Thomp. Dig., 183, sec. 4, par. 1,) wherein it is de- 
clared that, “from and after the passage of this act, slaves 
shall be deemed, held and taken as personal property, for 
every purpose whatsoever.” It was insisted that this was 
an express legislative declaration on the subject, and that 
such an express declaration could not be affected by any 
mere implication; that as personalty, it stood upon the 
same footing as other chattel interests, and was the subject 
of a nuncupative bequest ; that the 51st section of the sta- 
tute, (Thomp. Dig., 192,) which assumed to give the power 
to make last wills and testaments of lands and slaves, was 
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not designed to change the character of the latter, or to res- 
strict the disposition of the same; but that the only purpose 
contemplated in bringing the two into such close juxtaposi- 
tion, “was to show that the will was to operate only on 
such land as the testator might be seized of at the date of 
the will, and upon such slaves as he might be possessed of 
at the time of his death.” This, if we understood the coun- 
sel, gives the full force of the argument as it was presented 
to the Court. Before proceeding to consider this argument, 
it may be proper tu note that the act referred to as designa- 
ting the character of slaves, was approved on the 15th of 
November, and the other act giving the power to dispose of 
land and slaves, was approved subsequently on the 20th of 
the same month, A. D. 1828. It will also be noted that in 
the latter act there are no negative words used to enforce the 
restriction as to slaves, and that omission it is that gives rise 
to the question in this case. In this posture of the law, the 
Court is charged with the important duty of ascertaining 
and declaring the legislative will on the subject, and we 
confess that the task is not free from embarrassing anxiety. 
The books have kindly furnished a body of rules which con- 
stitute the canons of construction, and to them resort is fre- 
quently had with the most beneficial and satisfactory re- 
sults. But the experience of every lawyer demonstrates that 
these rules are merely arbitrary, and that cases are contin- 
ually arising which defy their application. Such is the case 
before us. 

In proceeding in this investigation, we will not discuss 
the point raised by the defendant at the argument, as to 
how far the declaration of the legislative will, defining the 
status of slaves as property, contained in the act of the 15th 
November, is to be considered as having been modified by 
the subsequent act of the 20th November. We leave that 
an open question, both acts having been passed at the same 
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session. It is sufficient for the conclusion at which we have 
arrived, that the two sections originating this seeming con- 
flict, are embraced in two separate and distinet enactments, 
embodying two separate and distinct subjeets. The former 
act will be found to be on the subject of alienation of prop- 
erty by deed; the latter, the alienation by will. The Legis- 
lature might well be permitted to have intended to affix to 
slave property different and distinct characters as viewed in 
the two aspects, and to become the subject of alienation by 
the different modes of transfer. But it is insisted that the 
words contained in the act of 15th November, viz: “ for 
every purpose whatsoever,” are so broad and emplicit that 
they may not be restricted or controlled by any ¢mplication 
arising from the juxtaposition before referred to, as existing 
in the act of 20th November. It is true that these words of 
the section are very broad and comprehensive, but it would 
be illogical to invest them with a breadth and comprehen- 
siveness which would extend their scope beyond the subject 
to which they were designed to relate. That subject was 
_alienation by deed, and did not refer to or embrace the sub- 
ject of wills. The very plausible position then deduced from 
the argument, that expfess words are not to yield to mere 
implication, must fall to the ground, so far as it is designed 
to affect the point at issue. 

We come now to the argument based upon the omission 
of negative words to restrict the willing of slaves to the par- 
ticular mode prescribed in the act of the 20th November, 
and it is urged that this omission is significant of the inten- 
tion of the Legislature todo no more than to declare what 
property should pass under the will; whether such as ‘was 
in possession at the date of the will, or such as might be in 
possession at the death of the testator. But in reply it may 
be asked, cui bono? The law had long been settled and well 
understood that, in a general devise of lands, only such as 
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were in possession of the testator at the date of the will 
would pass, while in a general bequest of personalty, all that 
was in possession at the death of the testator would pass. 
Weare of the opinion, then, that some other motive must 
have operated to have induced the Legislature to take slaves 
out of the category common to personalty, and to place it in 
close juxtaposition with land. That motive we are of opin- 
ion was to place that species of property upon an equal foot- 
ing with realty, and the following enactments confirm us in 
that opinion. 

It will be seen by reference to the act of the 20th of No- 
vember, before referred to, that no devise or bequest of lands 
or slaves can be revoked, unless the writing declaring the 
intention to revoke be executed and attested with all the 
formalities required to make the devise or bequest, while in 
the case of “goods or chattels,” the revocation may be ef- 
fected by merely reducing the words to writing in the life 
time of the testator, and having them allowed by him. In 
the latter case, no signing or attestation of witness is required, 
as is essential in the former. 

Again, the same distinction is kept up with respect to the 
effect of the probate of wills intended to pass the two kinds of 
property. While the probate of a will of goods and chattels 
is declared to be conclusive of the validity of the same, that 
of one embracing lands and slaves is declared to be only 
prima facie evidence. Now, if it were not the design and 
intention of the Legislature to descriminate between slaves 
and other chattels, and to take that species of property out of 
the category of personalty, why this difference in the mode 
of execution, revocation, and probation? There must have 
been a purpose, and that purpose is clearly indicated by the 
juxtaposition in which it is found. 

In support of the*position taken by the counsel for com 
plainant, we have been cited to the case of Sampson vs. 
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Browning, (22 Georgia R. 293,) which was a case where 
both land and slaves were conveyed by nuncupative will, 
and the Court held that the slaves passed, but that the lands 
did not. Itis a sufficient reply to that authority to remark, 
that the Legislature of the State of Georgia has never en- 
acted a statute on the subject of wills, but have only adopted 
the British statute, in which, of course, none of the discrim- 
inations in favor of slave property, above referred to, are to 
be found. The case then is of no authority on the point 
under discussion. 

The Court has also been cited to the language of the North 
Carolina statute, which it is contended is even stronger than 
the language of our statute, and in that State it is asserted, 
there has never been any doubt but that slaves would pass 
by a nuncupative will. The language of that statute is as 
follows: “ No last will and testament shall be good or suffi- 
cient in law or equity, to convey, or give any estate, real or 
personal, unless such last will shall have been written in 
the testator’s life time, and signed by him, &c.” As in the 
citation from Georgia, it will be seen that in the North 
Carolina statute, there is no intimation of a purpose to dis- 
criminate between slaves and other personal property, and 
consequently the application of the authority is obnoxious 
to the same objection. We conclude then that it was the 
purpose of our Legislature in the enactment of the 51st sec- 
tion of the act of the 20th Nov. 1828, to withdraw slaves 
from the class of personalty to which they belong for ordi- 
nary purposes, and to place them upon an equal footing 
with realty, whenever a testamentary disposition is to be 
made of them; and there is good reason for this. The 
growth and progress of the “ peculiar institution ” in the 
Southern States, has inspired sentiments which impart to 
that particular species of property even a greater degree of 
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permanence than is accorded to realty. It is the cherished 
subject of inheritance, and a man under the stress of adverse 
circumstances will strip himself of every other species of } 
property, even the old “homestead,” the scene of his early 
childhood, before he will consent to part with his slaves. 
A feeling of benevolence prompts him to maintain the in- 
tegrity of the patriarchal relation, by transmitting them to 
the care and protection of the surviving family. With these 
views, therefore, the Court are of the opinion, that there is 
no error in the decree of the Chancellor, which declares 
that the land and slaves embraced in the nuncupative will of 
William Dell, deceased, did not pass by operation of the 
same, and that in respect to these, he is to be considered as 
having died intestate. 

The next question presented at the argument for the con- 
sideration of the Court, was as to the character of so much 
of the bequests as did pass under the will, whether the same 
were to be considered as specifie, and thereby exempted 
from the payment of the debts, or general, and consequently 
subject to that charge. 

A reference to the definitions of the two kinds of legacies, 
and especially to the language of the will, will leave but lit- 
tle room for doubt on this point. A regular specific legacy 
may be defined, “the bequest of a particular thing, or 
money specified and distinguished from all others of the 
same kind, as of a horse, a piece of plate, money in a purse, 
stock in the public funds, a security for money, which would 
immediately vest with the assent of the executor.” 1 Roper 
on Leg. 191. 

There may be a “specific bequest” of general personal 
estate, but to give the bequest that character, the same in- 
cidents must attach that occur in a bequest of money; the 
money must be so described by the testator as to empower 
the legatee to say to the executor, deliver the sum bequeath- 
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ed to me, which is in a particular chest, bag or purse. The 
bequest of all a person’s personal estate generally, is not 
specific; the very terms of such a disposition demonstrate 
its generality. But if A. bequeath to B. all his personal 
estate at C. or in a particular house or country, the legacy 
will be specific, for it is confined in its extent, and falls 
within the description before given of such alegacy. B. can 
say to the executor, deliver to me all of A’s. personal estate 
at ©. or in a particular house or country, for I am entitled 
to receive it im specie. Ib. 242. | 

Tried by these ¢ests, there cannot be a shadow of doubt 
as to the general character of the bequest contained in the 
will of William Dell. But the specified object of the bequest 
“in trust” is equally significant. That object is declared 
to be first “for the payment of my lawful debts, and 
after that to convey, &c.” Independent of the general 
principle respecting the assets out of which the debts are to 
be first paid, there is in this will a special ¢rust for that pur- 
pose, and as nothing but the personal estate, other than 
slaves, passes by the will, the executor’s duty is plain: to 
proceed to its application to that purpose. Should the 
assets in his hands be insufficient to pay all of the debts, the 
creditors will have a right to resort to the unadministered 
lands and slaves for the balance of their claims. 

This disposes of the case, so far as the rights of the com- 
plainant are concerned, but a prayer for indemnity is inter- 
posed on the part of the defendant, which may deserve con- 
sideration. : 

The answer of the defendant sets forth that acting under 
the belief that the devise of the real estate was valid, he, 
with the consent and full approbation of his co-devisees, con- 
cluded to sell the lands belonging to the estate, for the pur- 
pose of paying off the debts, and asks that the said sale be 
either confirmed by decree of the Court, or that he be 2!- 
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lowed to retain the personal assets for the purpose of refund- 
ing the purchase money received for the same, and which 
has been applied to the payment of the debts of the estate, 

It is very obvious, in view of the conelusion which has 
been reached respecting the devise of the real estate, that 
the Court has no authority to adjudicate touching any in- 
terest connected therewith. The real estate belongs to the 
proper heirs of William Dell, deceased, and they are not 
now before the Court. So far as the retention of the per- 
sonal assets are concerned, for the purpose of indemnity, 
there can be no difficulty about it, as in the account to be 


be 


taken, the defendant, under the order of reference, is to 
allowed a credit for all proper disbursements which he may 
have made on account of the estate. 

Let the decree of the Chancellor pronounced in this cause 
be affirmed, with costs.: 





Matitpa Browy, Apministratrrx of Grorae L. Brown, pE- 
CEASED, APPELLANT, vs. CHAMBERLAIN, Miter & Co., 
APPELLEES. 


B., without any writing whatever, but verbally and by word of mouth only, as- 
signed, transferred and delivered to three of his creditors, constituting the 
firm of C. M. & Co., a package containing notes, drafts, &c., for near $30,- 
000, in trust, to collect and distribute the proceeds, as faras they would go, 
pro rata, between the assignees and his other “Charleston creditors,” ma- 
king no conditions or reservations in his own favor: Held, that this assign- 
ment was valid and irrevocable from the time of its acceptance by the as- 
signees ; that the privity or consent of the creditors was not necessary ; that 
such assent will be presumed till the contrary appears. 


This case was decided at Tallahassee. 
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A full statement of the case, and the evidence therein, 
will be found in the opinion of the Court. 


Banks & McLeod for appellant. 
Sanderson and Daniels for appellees. 
WALKER, J., delivered the opinion of the Court. 


The bill in this call was filed in the Circuit Court of the 
county of Alachua, to enjoin the collection and recover pos- 
session of a large number of notes, drafts and other eviden- 
ces of indebtedness, amounting to near thirty thousand dol- 
lars, which Geo. L. Brown, in his lifetime, deposited with the 
defendants, as the bill alleges, for safe-keeping. 

The defence set up in the answer is that the deposit was 
made by said Brown, not for safe-keeping but as collateral 
security to the debts he owed the defendants and his other 
Charleston creditors, and that said Brown verbally assigned, 
transferred and delivered said papers to defendants in trust, 
for the pifrposes aforesaid, on Sept. 21, 1857, in Charleston, 
and that defendants then and there accepted and assented 
to said trust, and from that time have held said notes, &c., 
for the purposes of said trust. 

To determine the issue thus raised let us look to the evi- 
dence. 

To support the allegation of the bill, that the deposit was 
a mere bailment for safe-keeping, we have the testimony of 
the following witnesses : 

1st. Mr. Scott, a merchant of Newnansville, Florida, of 
which place Mr. Brown was also a citizen and merchant, 
states that he went from Newnansville to Charleston in com- 
pany with Mr. Brown. “ That the day after Brown depos- 
ited the notes with defendants, witness saw them in posses- 
sion of Dan’l Miler, one of the firm of C., M. & Co. and 
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Miler, on that oceasion, showed witness said notes, &c., and 
informed him that Brown had lett said notes with them, (C., 
M. & Co.,) but that he, (Miler,) did not know for what pur- 
supposed Brown wished to make some money arrange- 





pose 
ment with them on the papers.” 

2d. Mr. Lewellen Williams testifies that “he was the 
clerk of Brown in Florida; that he did not reach Charles- 
ton till some ten or fifteen days aftergBrown had been sick 
there ; that after witness arrived in Charleston he made en- 
quiries of Mr. Miler respecting Mr. Brown’s, money and 
notes. Witness new Brown had bothmoney and notes with 
him when he left home; witness was his clerk and had de- 
livered both to him. Miler told witness he had a package 
of Brown’s which he supposed to be notes. Miler showed 
them to witness and said Brown had been round visiting all 
the merchants, and on his return had left the notes with 
them for safe-keeping ; that after Brown’s death, witness de- 
manded the notes of Mr. Miler, and he refused, saying wit- 
ness was no longer au agent or clerk of Brown attey Brown’s 
death, but that when any person administered on the estate 
and called for the notes, they would be delivered to them. 
This Mr. Chamberlain also assented to.” “ Witness de- 
manded the notes of Miler at the Mill’s House in Charles- 
ton—never had any conversation with Mr. Isaacs about the 
notes.” (The firm consisted of Chamberlain, Miler & 
Isaacs.) 

3d. Mr. Brown having died in Charleston, on the 8th of 
October, 1857, (seventeen days after the deposit was made, ) 
his Charleston creditors, between the date of his death and 
the 30th of the same month, had a meeting, at which they 
appointed one of their number, Mr. O. J. Chaffee, to act 
as their agent. On the said 30th October, 1857, which was 
twenty-two days after the death of Mr. Brown, Mr. Chaffee 
wrote a letter to the widow of Mr. Brown, in which he said 
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among other things, “these are matters appertaining to your 
and our interests, which require consideration, and while 
wishing to avoid too soon calling your attention to them, 
we would respectfully suggest, that your interests as well 
as those of Mr. Brown’s creditors require that no needless 
delay may be incurred in placing his estate under the best 
possible management. At a meeting of his creditors here 
(Charleston,) it was resolved to appoint an agent to call upon 
and co-operate with you én the appointment of such an ad- 
ministrator as,would best adjust and settle the estate, and I 
was named as the person to represent them. As soon there- 
fore as it will suit your convenience to see me on said mis- 
sion, I will take much pleasure in visiting Newnansville, 
and I trust that no difficulty will be encountered in select- 
ing such a person as will do full justice to yourself as well 
as to the other parties interested. When Mr. Brown arrived 
here, he stated that it was his purpose to provide for the full 
security of his Charleston creditors, and at the same time 
deposit da package of notes with the jirm of C. M. & Co. 
He afterwards appointed a time for meeting with his eredi- 
tors, but his sickness became so serious that it was def rre d, 
and he never after was sufficiently abie to carry out his pur- 
pose. The papers here will be safely cared for and delivered 
to the proper party when appointed.” 

Subsequently, when Mr. Chaffee visited Florida, he did 
turn over a portion of these papers to Mrs. Brown, who had 
been appointed administratrix. 

Such is the testimony to support the allegation of a bail- 
ment for safe-keeping, and it is certainly entitled to most 
serious consideration. 

This letter of Mr. Chaffee’s is, so far as we know, the first 
written testiinony that was ever made concerning the de- 
posit of these notes, and if we read it unassisted by other 
testimony, we certainly cannot conclude that when he wrote 
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that letter, Mr. Chaffee knew that the notes were the prop- 
erty of Chamberlain, Miler & Co., in trust for themselves 
and the other Charleston creditors. He no where hints in 
this letter to Mrs. Brown that such is the fact, although it 
was written immediately after a meeting of Brown’s Charles- 
ton creditors, and only twenty-two days after Mr. Brown’s 
death, and although the notes were the special subject 
of the letter. On the contrary, he tells Mrs. Brown that 
the creditors at their meeting had appointed him their 
agent to co-operate with her in the appointment of such an 
adminestrator as would best adjust and settle the estate, 
“that the papers then (in Charleston, ) would be safely cared 
for and delivered’ to the proper party when appointed. 
That when Mr. Brown arrived in Charleston, he stated that 
it was his purpose to provide for the full security of his 
Charleston creditors; and at the same time deposited a 
package of notes with the firm of C., M. & Co.; that he af- 
terwards appointed a time for meeting with his creditors ; 
but his sickness became so serious, that he never was suffi: 
ciently able to carry out. his purpose.” 

Now, if Mr. Chaffee at that time considered that C., M. 
& Co., owned these notes as assignees, why did he not tell 
Mrs. Brown so? Why on the contrary did he tell her that 
the notes would be delivered to an administrator when ap: 
pointed? IfC., M. & Co., were the assignees, it was clearly 
their business to collect the notes, and distribute the pro- 
ceeds according to the trust, and not allow them to be de- 
livered to the administrator. To promise to deliver them to 
the administrator, would seem to be an acknowledgement 
that they were the property of the administrator, and to say 
to Mrs. Brown, that when Mr. Brown arrived in Charleston, 
he stated that it was his purpose to provide for the full secu- 
rity of his Charleston creditors, that he at the same time 
deposited the notes with C., M. & Co., and afterwards ap 
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pointed a meeting with his creditors, but was prevented by 
sickness and death from carrying his purpose into effect, 


was, in the absence of explanation, to tell her it was Mr. 
Brown’s purpose to use these notes In some satisfactory ar- 
rangement, which he hoped to make with his creditors at 
the contemplated meeting, but that his sickness and death 
defeated this purpose. 

The letter of Mr. Chaffee is entitled to much considera- 
tion, because he appears from it to be a man of fine intelli- 
gence and kind and sympathetic feelings, and moreover, be- 
cause he was in a position to know as much or more than 
any other man concerning the nature of the deposit. THe 
was himself one of the creditors; he had seen Brown when 
he delivered the package to Isaacs, and had talked with 
both Brown and Isaacs about it. When he wrote the letter 
the subject was fresh in his mind, and the creditors had just 
had a meeting and appointed him their agent. At that meet- 
ing the matter of the assignment, if any was then under- 
stood to exist, was doubtless fully discussed. It is hardly 
possible that the creditors would fail to bring so grave a 
matter as the assignment directly to the attention of their 
agent; and, besides, is it not singular, if an assignment was 
then understood to have been made to Chamberlain, Miler 
& Co., that they did not, as assegnees, give a power of attor- 
ney to Chaffee to act for them in that capacity? They seem 
not to have done so. Mr. Chaffee, in his testimony, speaking 
of his visit to Florida, says he “ was acting as agent,” (not 
of the assignees,) but “of the Charleston creditors of Mr. 

3rown, among whom was the firm of C., M. & Co.” 

If we read Mr. Chaffee’s letter in the light of his subse- 
quent action in actually turning over to the Administratrix 
of Brown a portion of the notes contained in the package 
claimed to have been assigned, and also in connexion with 
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the testimony of Scott and Williams, herein before recited, 
we will be inclined to the opinion that the allegation of a 
mere deposit for safe-keeping is sustained; and the more 
particularly when we remember that the habits of Mr. 
Brown at the time, were, unfortunately, such as to render 
such a deposit eminently prudent, and himself'a very unsafe 
custodian of so large an amount of property, and moreover 
that an assignment of so great an interest in so loose a man- 
ner, is, to say the least of it, very unusual. 

But let us give our attention now to the consideration of 
the testimony in favor of the defendants. 

1st. In the first place we have the statements of the an- 
swer responsive to the bill, which are to be taken as evidence 
unless contradicted by two witnesses, or one witness and cor- 
roborating circumstances. See 2 Story’s Eq. Jur. 1528. 

The express allegation of the bill is that the notes were 
deposited with Daniel Miler, of the firm of C.,M. & Co., for 
safe-keeping ; that soon after the death of Drown, Miler ad- 
mitted he held the notes on deposit, and agreed to deliver 
them to any legal representative when appointed. The fifth 
interrogatory of the bill, based on this allegation, is as fol- 
lows: “ Have you or not said notes in your possession now, 
or which or any of you? Was there any written assignment 
or transfer given you or any of you, by said Brown, de- 
ceased, and whether these notes were left with you for safe- 
keeping, or did you receive them in payment of any debt, 
and if so, were they all given for your debt, or were they to 
go to any other creditors of deceased, and if so, to which 
creditor ? State the bargain and transfer, if any such were 
made, specifically.” 

Directly responsive to this allegation and interrogatory, 
the defendants all answer upon oath, collectively and sepa- 
rately, that according to their and each of their knowledge, 
remembrance, information and belief, said notes, &c., were 
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not lett with ham or either of devs, for safe-keeping, but 
were verbally assigned, transferred ond delivered by Lrown 
to Isaacs, one of said firm, <o be by said firm collected, and 
the proceeds applied to the payment of the debts due from 
said Brown to defendants—all his other Charleston creditors 
in proportion to their respective amounts, so far as the 
amount realized therefrom would pay them, and for that ex- 
press purpose and no other; that Drown stated at the time 
of this verbal assignment that he had talked with the other 
creditors and they assented to it; that the defendants then 
and there accepted the trust and received said notes for the 
purposes thereof, and have ever since, and do siill hold them 
therefor. 

In corroboration of these responsive statements of the an- 
swer, we have the testimony of Mr. O. J. Chaffee, Mr. A. 
F. Wilmans, Mr. Alfred Price and Mr. J. R. Roberison. 

The tesiimony of Mr. Chaffee was admitted by consent, 
though he is one of the Charleston creditors interested in 
this suit. He te-tifies that on the morning of Monday, 21st 
September, 1857, he saw Mr. Brown in a chase in front of 
the store of C., M. & Co., when he handed a package of pa- 
pers to Mr. Isaacs, one of the firm of C., M. & Co. Wit- 
ness knew what purported io be in the package at the time 
of the delivery by Brown to Isaacs, and subsequently Drown 
informed witness that the package contained notes amount- 
ing to $26,000, which he had placed as collateral security 
with C., M. & Co., to his Charleston liabilities. Witness 
did not see the package opened at the time of its delivery. 
He relies on what Mr. Brown and Mr. Isaaes iold him to 
ident‘iy the notes. The testimony of Wilmans and Price ‘s 
objected to betore this Court on the ground that they ave 
interested. They state that they were . Char leston creditors 
of Brown, but have sold out their claims to the other credi- 
tors, and therefore are not interested. Be this as it may, 




















SUPREME COURT. 








Matilda Brown vs. Chamberlain, Miler & Co.—Opinion of Court. 


their testimony seems to have been admitted before the Cir- 
cuit Judge without objection, and it is too lateto object to 
its competency here, and there are no circumstances to make 
the Court receive it with more caution than that which ne- 
cessarily attaches to the testimony of all interested witnesses. 
Wilmans testifies that Brown, on the 21st Sept., 1857, told 
him that he had lodged notes and assets for about $30,000 
with C... M. & Co., as collateral security tor witness 3 jirm 
and Brown’s other creditors in Charleston; that witness in 
consequence of the information received from Brown, en- 
quired of C. M. & Co. whether the notes had been left, 
and was informed that they 


had; that Brown said at the 
same time that he intended to give additional security to 
his Charleston creditors. Price testifies the same as Wil- 
mans, except that he says that Brown told him that the as- 
sets he had left with Chamberlain, Miler & Co., “were 
sufficient to pay all he owed” in Charleston, and does not 
say that Brown said any thing about giving additional se- 
curity. This witness furthersays that soon after Brown left 
the store of Wilmans & Price, Mr. Miler, of the firm of C., 
M. & Co., informed witness “ that the notes had been left as 
stated by Brown.” 

Mr. Joseph R. Robertson states that he is book-keeper 
for Horsey, Anton & Co., Charleston creditors of Brown; 
that on 21st September, 1857, he saw Brown at the store of 
said firm; that Drown called to arrange his liabilities; that 
he paid a small open account, and said that he had left secu- 
vities with Chane rlain, Miler & Co., Sor the purpos of 
paying his Charleston di bis , and among them his debt to 
I’. M. Horsey & Co., and Llorsey, Anton & Co. ; that Brown 
asked for and received a statement of his indebtedness to 
those firuis. 

We have had very great difficulty in sifting and weighing 
this apparently conflicting testimony. As we have before 
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stated, the testimony of Scott and Williams as to the state- 
ments of Mr. Miler, taken in connection with the letter and 
subsequent action of Chaffee, would lead us strongly to be- 
lieve that the deposit was a naked bailment. But, when 
we consider the oaths of all three of the defendants directly 
responsive to the bill that such was not the case, and that 
their testimony is corroborated by the subsequent declara- 
tions of Brown to Wilmans, Price, Chaffee and Robertson, 
we are made to pause, and ask if there is no way in which 
these conflicting statements may be reconciled. It is certainly 
a powerful circumstance, that in the life time of Brown, Mr. 
Miler said to Mr. Scott, that he did not know for what pur- 
pose the notes were left, and to Mr. Williams, that they 
were left for safe-keeping. But it is barely possible that 
Brown’s arrangement having been made with J/r. Isaacs, 
Mr. Miler was not informed of its real nature, or for some 
reason may have desired not to communicate it. It is also 
a powerful circumstance, that immediately after the death 
of Brown, seventeen days after the deposit was made, Miler 
told Williams the notes would be delivered to Brown’s ad- 
ministrator, and that on the 30th October, twenty-two days 
after Brown’s death, Mr. Chaffee, the agent of the creditors, 
should have written the same thing to Mrs. Brown, and 
afterwards have followed it up by actually turning over 
to the Administratrix a portion of said notes. But, Mr. 
Miler, in the answer of defendants directly responsive to the 
fourth interrogatory of the bill, denies positively that he ever 
did promise to deliver those notes to Brown’s legal represen- 
tative ; and Chaffee testifies that he “ gave up the unnegoti- 
able notes to Mrs. Brown to conciliate her, and because he 
was doubtful whether they could be collected without being 
duly endorsed, and further, because he considered them of 
little value.” Mr. Chaffee further testifies, that after Brown 
told him he had placed the notes as collateral, &c., he 
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Brown agreed with witness, that he would give, in addition 
to the colla‘erals, a mortgage on his real and personal prop- 
efiy in Florida to cover his entire indebtedness ta his 
Charleston creditors; that witness employed a solicitor to 
consummate this agreement with Brown; that this arrange- 
ment was not effected owing to the illness of Mr. Brown ; 
that he was taken ill the night previous to the day fixed for 
the consummation of this arrangement. 

Here, possibly, may be an explanation of that part of Mr. 
Chafiee’s letter in which he says Brown's sickness and death 
prevenied his carrying out his design in providing a full 
security for all his Charleston creditors. Take the letter 
alone, and it would appear that the notes weve “ deposited” 
with the view to some subsequent arrangement to provide 
for the full security of all his Charleston creditors; but take 
the letter in connexion with the writer’s testimony, and it 
may mean that the notes were deposited ia trust for his cred- 
itors ; so that that part of the business was completed, and 
it was only the intention to give additional security that 
was defeaied. In concluding our remarks on the letter of 
Mr. Chaffee, it is but fair to state also that he says he 
“caused” that letter to be written, and the writer may not 
have expressed the views of Mr. Chaffee as lucidly as he 
might have done himself, and although the letter promises 
to deliver the papers without qualification, yet Mr. Chaffee 
may have intended to impose upon the delivery the condi- 
tions which he actually afterwards imposed, to-wit: the 
payment of sixty per cent. of the amount due the Charles- 
ton creditors. 

After the most thorough and patient investigation, there- 
fore, we have concluded that the preponderance of the testi- 
mony is in favor of the fact, that Mr. Brown did, on the 21st 
September, 1857, make to C., M. & Co. a verbal assignment 
of the notes in controversy 7m trust, to collect and distribute 
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the net proceeds among all his Charleston creditors, in pro- 
portion to their claims, as far as said proceeds would go. 

} But it is contended, even supposing this verbal transfer to 
have been made, that the mind cf Mr. Brown was not in a 
condition to transact business, and that the verbal assign- 
ment, if any such was made, is therefore void. 

On this point we have no difticulty. The testimony of 
Dr. Fitch and four other witnesses satisfies us that on the 
21st Sept., 1857, when the assignment is alleged to have 
been made, Mr. Brown was in his right mind and capable of 
making a valid assignment. 

The next question naturally arising in this case is, can a 
party make an assignment, without writing, which will be 
enforced? The answer to this question seems to be that in 
general assignments, or those usually executed by insolvent 
debtors, a writing of some kind is always required, but in 
special or particular assignments a mere delivery of the sub- 
ject assigned is sufficient to pass the property, and in equity 
many assigumenis are held good which are not evidenced by 
a any writing. LDurrel on Assignments, pages 92-3. See also 
Hutchings vs. Low, 1 Green., (N. J., 246,) and Edison vs. 
Frazuer, 4 English, (Ark.,) 220, 221; Boyden vs. Moore, 
11 Pickering, 362; Loften vs. Lyon, 22 Alabama, 540; 
Higgenbottom vs. Peyton, 3 [ichardson’s Equity, 398; 
Gordon vs. Green, 10 Georgia, 534; Dix vs. Cobb, 4 Mass., 
50-511; White vs. Hunt, 1 Hill, (So. Ca.,) 187; 16 John- 
son’s Rep., 54; Jones vs. Winter, 13 Mass., 304; Ford vs. 
Stewart, 19 Johnson’s Rep., 344; Prescott vs. Hull, 17 J. 
R. 17, 284; Canfield vs. Mungen, 12 John., 346; 1 Cain’s 
R., 363; 3 J. R., 71; Alexander vs. Adams, 1 Strob. Law 
%., 47; Maybin vs. Kerby, 4 Richardson’s Equity Repts., 
(So. Ca.,) 105 ; 1 Browne C. C., 269; Reeds vs. Simmons, 2 
Dess., 552; Welsh vs. Usher, 2 Hill Ch., 17 and 421. 
“ A special or particular assignment is one which is made 
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directly to the creditor in payment or as security,” and “a 
partial assignment is an assignment of a portion of the debt- 
or’s property in trust for the benefit of his creditors.” Bur- 
rel on Assignments, 101. The assignment under considera- 





tion partakes of the nature of both. It is a special or par- 
ticular assignment, inasmuch as it is made directly to the 
creditors constituting the firm of C., M. & Co., in payment 
or as security for themselves and other Charleston creditors, 
and it is also a partial assignment, as it is an assignment of 
a portion ot the debtor’s property for the benefit of his cred- 
itors. We hold, therefore, that the rules of law concerning 
both special and partial assignments, are applicable to this 


Again, it was urged in argument by the learned and 
industrious counsel for complainant, that this assign- 
ment is void by reason of the want of the assent of the 
creditors before the death of the assignor, that it was revoca- 
ble by the assignor in his life, and was revoked by his death, 
and furthermore that it is void for its uncertainty. 

“It appears to be a settled rule in our law on the subject 
of the assent of creditors to the assignment, that assign- 
ments directly to the creditors are not valid without their 
assent ; but that assignments to trustees for their benefit, do 
not require such assent to render them valid and operative. 
A different rule prevails in England, and hence has arisen 
a material distinction between the forms of assignment in 
use in the two countries in regard to their legal qualities and 
effect as modes of provision for creditors. In the United 
States, a common form of assignment, (if not the prevailing 
form,) is that of two parts, executed between the debtor or 
assignor of the one part, and the assignee or trustee of the 
other part, without any creditor becoming a party ; and such 

















an assignment on its acceptance by the assignee, is held to be 






valid and effectual as a provision for creditors, creating a 
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trust for them, which can be enferced in the proper Courts, 
and is ¢rrevocable by the assignor. But in England, assign- 
ments in this bi-partite form, to which no creditor is a party, 
are called deeds of agency, er voluntary deeds of agency, 
which create no trust for creditors such as they can insist on 
being-enforced, but are revocable at the pleasure of the 
debtor.” Burrel on Assignments, 91-92. See remarks of 
Pearson, J., in Stimson vs. Fries, (2 Jones’ Equity, 156, 
North Carolina,) and Ingram vs. Kirkpatrick, 6 Ire. Eq., 
463. 

In England, assignments to which no creditor is a party, 
are called deedso f agency, and are revocable by the assignor 
until communicated to, or assented to by the creditors; but 
if the assignee be a creditor, the assignment is irrevecable as 
to him. See Mackinnon vs. Stuart, 20 Law J. Rep., (N. 
8.) Chane., 49, and the later case of Seggers vs. Evans, 32 
English Law and Equity, 139. 

But in the United States, as before stated, “ it is a general 
rule, that when the assignment is to a trustee for the benefit 
of creditors, not parties to the deed, the assent of the 
crediters is not necessary to its validity, and the legal estate 
or title will pass to the assignee without such assent, so as to 
prevent a judgment crediter from acquiring a lien, if real, 
by his judgment, or if personal by his execution, unless upon 
the ground of fraud. This rule is said to be founded upon 
the established principle of the common law; that it is not 
necessary to the creation of a trust, by deed in favor of any 
person, that the cestuc que trust should either be a party or 
assent to it. If the trust be for his benefit, the law pre- 
sumes his assent to it until the contrary is shown; and it is 
clear that trusts may lawfully be created where there can be 
no present assent, for they may be in favor of persons not in 
existence. It is suflicient in general that in such cases there 
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is a competent grantor to convey, and a competent grantee 
to take the property. Deeds of trust, observes Chiet Justice 
Marshall, are often made for the benefit of persons who are 
absent, and even for persons who are not in being ; whether 
they are for the payment of money, or for any other pur- 
pose, no expression of the assent of the persons for whose 
benefit they are made has ever been required as preliminary 
to the vesting of the legal estate in the trustee. Such trusts 
have always been executed on the idea that the deed was 
complete when executed by the parties to it. From these 
views, the rule has been deduced and very clearly laid down 
by Mr. Justice Story, in the leading case of Halsey vs. 
Whitney, that in case of an assignment to a trustee for the 
benefit of creditors, ‘ when the trust is for the benefit of all, 
and no release or other condition is stipulated for on behalf 
of the debtor, but the property is to be distributed equally 
among all the creditors, pro rata, the assent of the creditor 
must be presumed; for the trust cannot be for his injury, 
and must be for his benefit ; it must always be for his ben- 
efit to receive as much of his debt as a debtor can pay. If 
then, in such a case, such an assent be necessary, it may be 
inferred as a presumption of law until the contrary is 
shown.’ That which purports to have been done for the 
benefit of creditors, observes Mr. Justice McLean, in the case 
of Lawrence vs. Davis, 3 McLean, 177, and which was 
manifestly for their advantage will be presumed to have 
been done with their assent unless the contrary appear. The 
same rule has been approved by the Supreme Court of the 
United States, ( Brooks vs. Marbury, 17 Wheaton 7, and 
Brothers vs. West, 7 Peters, 608-613,) and in the case of 
Tompkins vs. Wheeler, (16 Peters, 118,) this rule was ex- 
pressly applied to the case of an assignment directly to cred- 
itors ; the Court observing where the deed is absolute on its 
face, without any condition whatever attached to it, and is 
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for the benefit ef the grantees, the presumption is, in the 
absence of all evidence to the contrary, that the grantees 
accepted the deed.” (Burrel on Assignments, 331-332. ) 

It is not necessary for this Court to determine at present 
whether they do er do not approve of the ruling of the Su- 
preme Court of the United States in Tompkins vs. Wheeler, 
but we unhesitatingly follow the current of American au- 
thorities, and therefore declare, that in the case under con- 
sideration, no express assent of or notice to the creditors, was 
necessary. And even though we should follow the English 
rule that the assent, or at least the privity of the creditors 
is necessary, it would make no difference in this case, as the 
statement of the answer, responsive to the bill, is, that Mr. 
Brown told defendants, at the time the assignment was made, 
that he had talked with the creditors, and they agreed to it, 
On the subject of the revocability of assignments, Mr. Bur- 
rel, in his work on Assignments, remarks as follows: “In 
England the doctrine seems to be now established that in- 
struments of provision for creditors, corresponding with our 
deeds of assignment, to which no creditor is a party or privy, 
are revocable at the pleasure of the assignor. But in the 
United States, where, as a general rule, the assent of the 
ereditors or their union as parties to the assignment is not 
necessary to its validity, the prevailing doctrine is that an 
assignment in trust for the creditors, executed and delivered 
by the assignor and accepted by the assignee, creates at once 
the relation of trustee and cestui que trust between the as- 
signee and the creditors, and cannot be revoked by the as- 
signor or annulled by the joint act of the assignor and as- 
signee.” Burrel on Assignments, 458; Ingram vs. Kirkpat- 
rick, 6 Iredell’s Eq., 462. 

This Court, following the American rule, holds that the 
assignment in this case was not revocable by Mr. Brown in 
his lifetime, because it had been accepted by the assignees, 
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and there was at once created the relation of trustee and 
cestui gue trust between them and the creditors. But even 
under the English rule it was not revocable, because the as- 
signee in this case not only accepted the trust;but there had 
been communication and privity with the creditors, as ac- 
cording to the declaration of Brown to the assignees, he had 
talked to the creditors about the assignment and they agreed 
to it. 

The only question now remaining for this Court to con- 
sider, is whether the assignment is void for uncertainty. We 
are of opinion that it is not. The assignor, the assignees, 
the property assigned, the class of creditors for whose ben- 
efit the assignment was made, and the interest they respect- 
ively took in the property assigned, are all stated with suffi- 
cient certainty. Where the property assigned is delivered at 
the time of the assignment, no schedule of it can be neces- 
sary to know with certainty what was intended to be as- 
signed, and it is not unusual in assignments to name a 
class of creditors for whose benefit the assignment was made, 
without naming each individual creditor and the amount 
dueeach. “In a late case in New York it was held that a 
provision in an assignment directing the assignees, out of the 
net proceeds and avails of the assigned property, to pay to 
the laborers and workmen of the assignors, residing in Al- 
bany and Buffalo, the amount due to them respectively for 
work and labor done for the assignors, would not avoid the 
assigninent, although the names of those creditors, with their 
places of residence and the respective amounts due to each, 
were not mentioned.” Bank of Silver Creek vs. Talcott, 22 
Barbour, 550. 

We have now gone through with the consideration of all 
the points in this case deemed proper to its adjudication, 
and though we much regret the apparent looseness with 
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which so important an assignment was made, we are yet 
compelled, by our views of the testimony and the law, to 
affirm the decree of the Circuit Judge. 

Let the decree be aftirmed with costs. Per exriam. 








Francis Brivrer, Ex’r or Susan Mvrpny, pecrasep, Ap- 
PELLANT, vs. Davin L. Yutrer, Cavearor, APPELLEE. 


1. It is within the province of the Supreme Court, upon appeal or writ of error, 
to look beyond the bill of exceptions and to consider errors apparent upon 
the face of the record; but to induce the Court to reverse a judgment for an 
error not embraced in thé bill of exceptions, or not properly assigned, re- 
quires a strong case, and one showing that itwill be manifestly against right to 
permit the judgment to stand. 

2. The act of 1852-’3, (Pamph. Laws, 100,) makes it the duty of the Supreme 
Court to review the rulings ofthe Circuit Courts upon motions for new trials. 

3. Where the record shows that there was a total absence of evidence to sup- 
port the verdict, the Supreme Court will not hesitate to set the verdict aside ; 
but where there is conflicting evidence, the preponderance against the pro- 
priety of the verdict must be very strong to induce the Court to interfere. 

4. Although a witness, incompetent through interest, be improperly permitted 
to testify at the trial, yet, if it appear from the record that the testimony of 
the witness is so abundantly corroborated and sustained by the testimony of 
other witnesses as to make it improbable that the jury were misled by the 
testimony of such witness, so as to cause them to make a finding which they 
would not otherwise have made, the verdict will not for that cause be dis- 
turbed. 


This case was decided at Jacksonville. 

The statement contained in the opinion of the Court is 
sufficient for the understanding of the points therein deci- 
ded. 


Geo. LR. Fairbanks for appellant. 
F. I. Wheaton for appellee. 
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DuPONT, C. J., delivered the opinion of the Court. 


This was an issue of devisavit vel non, tried in the Circuit 
Court of St. Johns county, and arose upon an attempt to set 
up acertain paper writing, purporting to have been executed 
by Susan Murphy, deceased, and to establish the same as 
her last will and testament. The caveator rested his defence 
upon two grounds, viz: Want of mental capacity, and undue 
influence. To establish and rebut these grounds, a large 
amount of evidence was adduced on either side. The jury 
by their verdict sustained both grounds, and thereupon the 
Court pronounced as its judgment, “that the said will of 
June 4th, A. D. 1856, be held and declared invalid and of 
no effect.” The counsel for the propounder of the will, then 
moved the Court to grant a new trial, upon grounds which 
will hereafter be stated. The motion for the new trial was 
denied, and thereupon an appeal was taken, which brings 
the proceedings before this Court for review. 

The errors assigned in this Court are as follows, viz: 

“Ist. In allowing the testimony of Miss Striska to go to 
the jury, she having an interest under a former will and cod- 
icil, purporting to have been executed by the testatrix, 
Susan Murphy a/éas Susan Linde. 

“2d. The testimony was irrelevant, and in other respects 
legally inadmissible. 

“3d. In allowing the former will, codicil and deeds of 
trust to be read as evidence to the jury, inasmuch as the 
only question raised in the cause by the pleadings is devisa- 
vit vel non, to wit: want of capacity to make a will, and 
undue influence brought to bear upon the mind of the testa- 
trix, at the time of its execution or prior thereto. 

“4th. The Court erred in refusing to grant a new trial 
upon the grounds stated in the motion. 

“Sth. The Court erred in sustaining one part of the verdict 
of the jury and overruling the other.” 
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In looking into the bill of exceptions as presented in the 
record, it will be readily perceived that it affords no ground 
on which to base the first, second, third and fifth errors as- 
signed. The basis of the first error is the admission of the 
testimony of Miss Striska. It appears that when the depo- 
sition of this witness was offered at the trial, it was objected 
to by the counsel for the propounders of the will, but the 
ruling of the Court, which permitted it to be read, does not 
appear to have been excepted to, and there is no general ez- 
ception made, as is usual in the preparation of a bill of ex- 
ceptions. The second, third and fifth errors are in the like 
category with the first, there being no exception, either spe- 
cial or general, to any of the rulings of the Court, upon 
which these several errors are attempted to be predicated. 
Indeed, the only exception that seems to have been even no- 
ted to any of the rulings of the Court, is the one which 
forms the predicate of the fourth assignment, to wit: the 
refusal to grant a new trial. 

Before proceeding to consider the point involved in the 
fourth assignment, which is the only one that is properly 
presented for our consideration, it may not be improper to 
note the mistake of fact that occurs in the statement of the 
third assignment. It is made a ground of error in that 
assignment, that the Court allowed the “former will and 
codicil” to be read in evidence. The report of the trial, as 
it appears in the bill of exceptions, shows the reverse to 
have been the fact; for it is there stated that “the reading 
of the former will of Mrs. Murphy was objected to, and 
objection sustained by the Court.” With respect to the fifth 
assignment, we have been unable to find in the record 
anything to sustain the allegation, that the Court “ sustained 
one part of the verdict, and overruled the other.” 

We have intimated that the point raised by the fourth 
assignment, to-wit: the propriety of the refusal to grant 
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a new trial, is the only one that has been properly presented 
for our consideration. In making this remark, we are not 
to be understood as holding that we are to be limited and 
restricted to the errors specially assigned. In the case of 
Proctor vs. Hart, (5 Fla. Repts. 465,) it was held that, 
upon writ of error, it was the province of the Court to look 
beyond the bill of exceptions, and to consider errors appa- 
rent upon the face of the record. Such was the ruling in 
that case, and it meets our entire approval; but to induce 
the Court to reverse a judgment for an error not properly 
assigned, requires a strong case, and one that shows that it 
will be manifestly against right to permit the judgment 
to stand. Such is not the case presented by this record, and 
we shall therefore confine our investigation to the matter of 
the new trial. 

The grounds for the motion for the new trial are as fol- 
lows, viz: 

“1st. Because the verdict of the jury is contrary to the 
evidence, and the weight of the evidence. 

“2d. Because the verdict of the jury is contrary to the 
charge of the Court.” 

Prior to the passage of the act of 1852-3, (Pamph. Laws, 
100, ) this Court, entertaining the English doctrine, invaria- 
bly refused to interfere with the discretion of the inferior 
Courts in granting or refusing to grant a new trial. In the 
celebrated case of Carter vs. Bennett, (4 Fla. Repts. 284, ) 
which was decided at the January Term, 1852, the refusal 
to grant a new trial was made one of the main grounds upon 
which the reversal of the judgment was claimed ; and it was 
argued with great skill and ability. The Court, however, 
refused to sustain the point, saying: “The whole frame- 
work of our judicial structure is derived from our English 
forefathers, and the practice of reviewing the decisions of a 
Court, upon motions for a new trial, is wholly unknown te 
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the judicial system of that country. Such, also, is the case 
with the Courts of the United States; while the Courts of 
the several States seem to be about equally divided upon 
the question.” This decision doubtless suggested the enact- 
ment of the statute just referred to, which provides that 
“all orders and judgments of the Circuit Courts of this 
State, made and passed in any cause therein, wherein the said 
Court shall allow and grant, or shall refuse to allow and 
grant, any motion fer new trials, or any motion to amend the 
pleadings, or to file new or additional pleadings, or to amend 
the record of any cause during the Term of the Court in 
which it was determined, or shall refuse to allow and grant 
a motion for continuance of the cause, shall and may be 
assigned for matter and cause of error, upon any writ of 
error sued out or appeal taken to the Supreme Court ; and 
the said Supreme Court shall hear and determine the matter 
so assigned for error, in the same manner, and under the like 
rules and regulations as in other cases.” 

Thus it will be seen that the Supreme Court is not only 
invested with authority, but it is made its duty to consider 
and pass upon matters occurring in the progress of a trial be- 
low, which theretofore had been esteemed to be a matter of 
pure discretion, and consequently not subject to be reviewed 
by the appellate tribunal. In matters of this kind, involving 
the sifting of evidence, the Appellate Court is required to 
assume the position of the Judge who presided at the trial 
of the cause; but it is very manifest that its facilities for 
arriving at a correct conclusion are greatly deminished by 
having to rely only upon the report of the evidence as it is 
set forth in the record. In the opinion delivered in the case 
just cited, the late Chief Justice Anderson, adopting the 
language of an eminent jurist, thus forcibly alludes this to 
disparity: “ Every one at all familiar with the incidents of 
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a jury trial, must admit the impossibility of conveying to an 
appellate tribunal, a perfect transcript of the evidence given 
to the jury. The tongue of the witness is not the only organ 
for conveying testimony to the jury; but vet it is only the 
words of a witness that can be transmitted to the reviewing 
Court, while the story that is told by the manner, by the 
tone and by the eye of the witness, must be lost to all but 
those to whom it is told. The testimony of one witness, 
given with calin self-possession, an erect front, and an un- 
hesitating accent, imports verity as strongly as a record; 
while the confusion, the hesitation, and the trembling of 
another, will contradict to the eye, what his faltering tongue 
has uttered tothe ear. Yet the testimony of each will stand 
alike before the Court of review.” This language is as for- 
cible as the sentiment that it inculeates is true, and is a sal- 
utary admonition to all appellate tribunals of the caution 
that should be observed in dealing with matters of evidence. 
Where the question is, whether any evidence has been ad- 
duced, upon which the verdict could be founded, the dispar- 
ity of facilities for determining is not so great, but when it 
turns upon the weight of evidence, Involving nice scrutiny, 
close sifting and accurate balancing, it must be admitted 
that the Judge who presided at the trial has greatly the ad- 
vantage. Ilence, where the record shows that there has 
been evidence adduced on both sides, and the application 
for the new trial is grounded on the preponderance of the 
same, there must be presented a very flagrant case of injus- 
tice to induce this Court to interfere with the ruling of the 
Court below. This record does not present such a case. 
There was a large amount of evidence adduced on both sides, 
applicable to the points in issue between the parties, and 
without going into a detail of the same, we are not prepared 
to say that the preponderance was not in favor of the verdict. 
Mr. Graham, in his elaborate and masterly treatise, lavs 
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down the following rules to be observed by Courts in con- 


sidering motions for a new trial: 

“1st. The verdict must be presumed to be riglit, until the 
contrary appears. 

“9d. The verdict should be sustained by the Court, if the 
evidence, by any fair construction, will warrant such a finding. 

“3d. A Court is not authorized to set aside a verdict, 
simply because if they had been on the jury they would 
have found a different verdict. 

“4th. It is not sufficient that the verdict may possibly be 
wrong, but that after giving a proper weight to all the ev- 
idence, it cannot be right.” 3 Graham on N. T., 1239. 

If these are the rules prescribed for the government of the 
Judge before whom the trial is conducted, and who usually 
has the witness in his presence and under his eye, with how 
much mere stringency do they address themselves to the eb- 
servance of the Appellate Court. In the case of Sanderson 
& Co. vs. Hagan & Harrison, this Court did exercise the pre- 
rogative of setting aside a verdict and granting a new trial ; 
but it will be seen by reference to the case, that it was done 
upon the ground that tliere was a total absence of evidence 
to support the finding. Justice Pearson, then on the bench, 
in delivering the opinion of the Court, remarked: ‘ How- 
ever disinclined we are to invade the proper province of the 
jury in estimating the force and effect of testimony, this is a 
case of too glaring a departure from all legal principle for 
the verdict to be permitted to stand. There was no testi- 
mony whatever to support the idea that the ‘cubie rule’ 
was the prevailing and customary mode of measurement,” 
&e. JT Fla. Repts., 318. 

In the case of the Tallahassee Railroad Co. vs. Macon, 
the Court refused to disturb the verdict, and the same Jus- 
tice, delivering the opinion of the Court, remarks: “ It was 
not for the Judge, after the verdict, to measure precisely 
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the degree of weight whick each particular statement of 
fact must, per force, have on the mind of the jury, and 
striking a balance between the two, to set aside the verdict, 
or render judgment as the balance may fall on the one side 
or on the other. When thereis conflicting evidence and the 
verdict is not manifestly against the weight of evidence, the 
Court will not interfere to set aside the verdict of a jury.” 
8 Fla. Repts., 299. 

Controlled by the principles thus clearly enunciated, and 
applying them to the evidence contained in the record, we 
are constrained to sustain the propriety of the ruling in the 
Court below, upon the motion for a new trial. 

We are not prepared to say that all of the evidence ad- 
duced by the Caveator was admissible. Indee d we are rath- 
er inclined to the opinion that Miss Striska was incapacita- 
ted by interest to be a good witness ; but her testimony was 
so abundantly corroborated and sustained by the other wit- 
nesses, that we do not think it had the effect to mislead the 
minds of the jurors, so as to cause them to make a finding 
which they would not otherwise have made. 

In enunciating the conclusion at whieh we have arrived, 
it has been deemed unnecessary to array the evidence con- 
tained in the record, or to: bring it under review in this opin- 
ion. It is enough to say, that upon the whole evidence, we 
think the Judge below might very properly have refused to 
grant the motion for the new trial. 

The second ground assigned in the motion forthe new tri- 
al, to-wit: that “the verdict of the jury was against the 
charge of the Court,” was not pressed at the hearing; nor 
do we attach any importance to it, coming to the conclusion 
that we have. 

It is ordered and adjudged that the judgment of the Court 
below, rendered in this cause, be and the same is afirmed, 
with costs. 
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Lyman, Sears & Co., AppeLiants, vs. Mark ALEXANDER, 
APPELLEE. 


Fraser for appellant. 
Fleming for appellee. 
DuPONT, Chief Justice: 


This suit was brought in the Circuit Court of Duval 
county, by process of attachment. Before the defendant had 
pleaded to the action, the attachment was dissolved, and 
from the order dissolving the attachment, this appeal has 
been taken. 

The statute (Thomp. Dig. 370, §5,) provides that when 
any suit shall hereafter be commenced by attachment, and 
the same on motion dissolved before plea to the action, then 
in every such case the suit shall abate and be dismissed 
from the Court, &e. 

Here the attachment was dissolved before plea to the ac- 
tion, but, non constat that the suit had been actually dis- 
missed. 

To accomplish that end, it requires the appropriate judg- 
ment of the Court. Nosuch judgment appears in the record, 
and until such final judgment, the cause remains in Court. 
The order dissolving the attachment being only interlocutory, 
and the appeal being based thereon, this Court has no juris- 
diction of the seme. 

This view of the case relieves the Court from considering 
the validity of the appeal bond, which was raised by the 
motion to dismiss. 

It is therefore ordered that the appeal taken in this cause 
be dismissed for want of jurisdiction. 
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James M. Harrett, Appetiant, vs. Francis M. Durrance, 
APPELLEE. 


1. Where a party applies in a civil suit for a continuance for the term on the 
ground of the absence of a witness, it must be shown by affidavit that the 
witness has been duly served witha subpeena, or a satisfactory reason assigned 
for the omission ; that he is absent without the consent of the party, directly 
or indirectly given ; that he resides in the county where the suit is pending; 
or if out of the county, good cause must be shown for not taking his deposi- 
tion ; that the testimony is material; that the applicant expects to procure 
said testimony at the next term; that the application is not made for delay 
only ; that he cannot safely proceed to trial without the evidence of said wit- 
ness; and the party must further state the facts expected to be proved by 
said witness. 

It is not error for the Court to refuse to allow a motion for the continuance 
of the cause, where the affidavit in support of it does not come up to the 
above rule. 

A party need not set forth the very words of a note in the declaration; he 
may, if he chooses, set forth what he considers the substance and legal effect 
of the note in this respect, and where he professes to give the legal effect and 
operation of the instrument declared on, and he does not mistake the legal 
effect, there is no variance. 

. Where the promise is to pay interest from day, in a promissory note, it draws 
interest from the date thereof, and an averment “ with interest from date,” 
gives the true legal effect and operation of the instrument. 

The rule of law briefly expressed is, that “ parol contemporaneous evidence 
is inadmissible to contradict, or vary the terms of a valid written instrument.” 
Under this rule, all oral testimony of a previous colloquium between the par 
ties, or of conversation or declarations at the time when it was completed 
or afterwards, is rejected. 

Parol evidence is sometimes admissible where the language of the instrument 
is applicable to several persons, to several species of goods and chattels, &c., 
or the terms be vague and general, &c. 

In a written bill of sale of cattle, where the marks and brands of the cattle 
are expressed, the maxim, “ ezxpressio unius est exclusio alterius,” (the express 
mention of one thing implies the exclusion of another,) is applicable. The 
presumption is, that having expressed the marks and brands of some, they 
have expressed all which they intended. 

The plaintiff in the Court below having read to the jury a promissory note, 
with a credit endorsed thereon, it is to be taken as an admission of the plain- 
tiff that the credit should be allowed. 


9. The Cireuit Court, ona motion for new trial on the ground the jury have 
given excessive damages, should look into the evidence and see whether the 
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damages are excessive, and if so, either grant a new trial, cr grant a new trial 
unless within a time to be fixed by them, the plaintiff remit so much as shall 
reduce them to the true sui. 


Appeal from Hillsborough Cireuit Court. 

This case was decided at Tampa. 

A full statement of the case is contained in the opinion 
of the Court. 


James T. Magbee for appellant. 
Gettis & Mitchell for appellee. 
FORWARD, J., delivered the opinion of the Court. 


The appellee brought his action of assumpsit in the Court 
below, upon a promissory note in words and figures as fol- 
lows, viz: “On the first day of July next, I promise to pay 
Francis M. Durrance or bearer, seven hundred dollars for 
value received of him, this 13th day of November, A. D. 
1858, with interest from day.” 

The declaration sets forth, “that whereas the defendant 
on the 13th day of November, in the year of our Lord one 
thousand eight hundred and fifty-eight, made his certain 
promissory note in writing, and delivered the same to the 
plaintiff, and thereby promised to pay to the plaintiff or 
bearer the sum of seven hundred dollars, with interst from 
date, on the first day of July next, after the date thereof, 
which period has now elapsed.” 

To which declaration the appellant filed six pleas. The 
first plea avers that said promissory note in said declaration 
mentioned was obtained “by fraud, covin and misrepre- 
sentation, that is to say, by the said plaintiff, and others in 
collusion with him, falsely and fraudulently representing to 
the said defendant that the whole and entire stock of cattle, 
and interest in cattle of the plaintiff, then running in the 
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woods or range, contained numbers sufficient, at the custo- 
mary prices of stock cattle per head, to be worth, and that 
the same were worth five thousand dollars, and the said de- 
fendant, confiding in the representations of the plaintiff and 
others in collusion with him, for and in consideration of the 
said stock of cattle and interest in cattle of plaintiff, did 
give to the plaintiff for the said stock of cattle and interest 
in cattle of plaintiff, five thousand dollars, as follows, to wit: 
three negroes for the sum of three thousand and three hun- 
dred dollars, and two promissory notes signed by the defen- 
dant, and made payable.to the plaintiff—one for one thousand 
dollars and the other for seven hundred dollars, the last men- 
tioned promissory note being the one in plaintift’s declaration 
mentioned ; and the said defendant saith that the said stock of 
cattle and interest in cattle of the plaintiff then running in 
the woods or range, did not contain numbers sufficient, at 
the customary prices of stock cattle per head, to be worth 
five thousand dollars, as by the said plaintiff and others in 
collusion with him fraudulently represented to this defend- 
ant. And the said defendant saith that after he had learned 
of the fraudulent representations of plaintiff, and others in 
collusion with him, he, the defendant, offered to return said 
cattle to plaintiff in the same manner as they were delivered 
to him to wit: running in the woods or range, and to re- 
scind said contract and sale, and the said plaintiff fraudu- 
lently refused and still refuses to receive the cattle and re- 
scind the said contract, wherefore,” &c. 

The 2d plea sets forth the representations as to value of 
cattle, the purchase, execution of the note, &c., as in first 
plea, and avers that said stock of cattle and interest in cat- 
tle, did not turn out to be worth five thousand dollars as re- 
presented, &c., wherefore the consideration of the said prom- 
issory note hath partially failed. 
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The 3d plea sets forth the purchase of the cattle, t 
resentations as to value, and alleges that the cattle were not 


le rep- 


worth more than the price and value of said three negroes, 
to wit: thirty-three hundred dollars, and that the said de- 
fendant hath now in his possession the said three negroes, 
wherefore the said defendant saith that the consideration 
tor said note his failed, de. 

The 4th plea avers that there was no consideration given 
for the said promissory note. 

The 5th plea sets forth the purchase of said cattle, the 
representation that the said stock of cattle was worth five 
thousand dollars, and that the plaintiff further represented 


that he, the said plaintiff, had not sold any 


Vv steers out of s uid 
? 
i 
] 


o is, when in truth 


stock, except afew to one Willoughby Til 


the said plaintiff had sold steers out of said stock of cattle to 
one Jacob Summerlin, €e: 

The 6th was a plea of payment. 

The pleas were all demurred to, and the demurrers over- 
ruled; with the exception of the demurrer to the fifth, which 
was considered good and well taken. 

General replications concluding to the country were put in 
to the said Ist, 2d, 3d, 4th and 6th pleas, and it was upon 
the issues thus joined the cause went to trial. 

Before going into the trial, the defendant moved for a con- 
tinuance, on affidavit, of absence of witness, which eontin- 
uance was denied, and the ruling of the Court thereon ex- 
cepted to. . 

The following evidence, as appears by Dill of exceptions, 
was adduced, to wit: 

Be it remembered that when this cause was called for 
trial, the defendant moved this Court for a continuance, and 
presented to the Court the affidavit of defendant in support 
of his motion, which affidarit is marked filed on the seventh 
23 
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day of April, eighteen hundred and sixty. The Court over- 
ruled the motion, to which ruling the defendant, by his 
eounsel, excepted. A jury was then empannelled, and 
sworn to try the isswes between the parties, and the plaintiff 
offered in evidence, a promissory note, in words and figures 
as follows: “ On the first day of July next, I promise to pay 
Francis M. Durrance or bearer, seven hundred dollars for 
value received of him this 13th day of November, A. D. 
1858, with interest from day. 
JAMES M. HARRELL.” 

Endorsed.—“ Received forty dollars on the within note, 
December 15, 1858.” 

When the above was offered, the defendant objected to 
giving the same in evidence under the declaration, upon the 
ground that the allegation and probater did not agree, and 
because the note stated with interest from day, it would 
be impossible for the Jury to fix a day from which to count 
interest. The Court overruled the objection, and defendant 
by counsel excepted. The defendant asked Joseph Howell 
the following question : “ Did’ you or did you not understand 
from the parties at the time they called to have a bill of sale 
written, of what cattle they intended to convey by the bill 
of sale?’ This question was objected to by plaintiff's coun- 
sel, the objection sustainud by the Court. The defendant 
asked William Durrance as follows, viz: “State whether 
or not plaintiff bought any of these cattle back from Sloan 
after Harrell had sold them to Sloan, viz: these cattle that 
you say that defendant claimed for other persons,” which 
question was objected to by plaintiff’s counsel. ‘The objec- 
tion was sustained, the question overruled, and defendant, by 
his counsel, excepted. 

The defendant then offered William 8. Spencer, Tax Col- 
lector and Assessor, to prove that plaintiff had given in the 
cattle in controversy as his own taxable property, previous 











TERMS WELD IN 1861. 495 








Harrell vs. Durrance.—Opinion of Court. 


to the sale of cattle made by plaintiff to defendant, and that 
no one give in cattle as the property of Lucy Ann Durrance, 
previous to said sale. The witness said that he refreshed 
his memory from the tax books, which books were made out 
by another person than himself; that he did not have the 
original scrips on which the taxable property was by him 
taken down; that they may be in his office, and that he 
might find them if he had time to look; that he had sworn 
to the correctness of the book from which he had refreshed 
his memory, and was ready and willing to swear to their cor- 
rectness again ; and that no one had given in gattle for Lucy 
Ann Durranee, previously to the sale of cattle from plain- 
tiff to defendant, viz: previously to the thirteenth of No- 
vember, 1858, during the time witness was Tax Assessor and 
Collector, but plaintiff give in cattle for the year eighteen 
hundred and fifty-nine, as agent for Lucey Ann and Célia 
Durranee, but no other year, according to the books and his 
recollection, This evidence was objected to on the ground 
that the books were not made out by the Tax Collector and 
Assessor, and that they were nut memorandums made by 
himself, which objection was sustained, and this part of wit- 
nesses’ evidence ruled out, to which ruling, defendant, by 
counsel, excepted. 

The defendant then offered in evidence the tax books, 
which was objected to by plaintiff's counsel; the objection 
sustained, and defendant, by counsel, excepted. ’ 

The defendant asked Joha C. Oats the following question, 
viz: * What was the stallion horse that Harrell got from 
Green, in the cattle trade, worth?” which was objected to; 


the objection sustained, and defendant, by counsel excepted. 

John C. Oats, witness, then stated that Harrell traded the 
horse he got from Green to Mr. English ; defendant’s coun- 
sel, then asked “for what amount did Harrell trade the 
horse to English,” which was objected by plaintifi’s coun- 
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sel : the ovjyection sustained, and aetendant, bv coulsel, eX 
] 


cepted. 


\ (*,,}] t 


William S. Spencer, Tax Assessor and Collector, was 


asked the following question, viz: “State whether or not 
plaintiff paid any taxes for Lucy Ann Durrance for the 
vear 1858,” which was objected to; objection sustained, 
and defendant, by counsel, excepted. The said Spencer was 
asked to “state whether or not any person paid taxes for 
Lucy Ann Durrance, for cattle, for the year 1858,” which 
was by plaintiff's counsel objected to ; the objection was sus- 
tained, and the defendant, by counsel, excepted. 

Defendant then introduced Jesse Durrance as a witness, 
and asked him “how many horses, asses, mules, sheep, 
swine, and other stock had plaintiff, except horned cattle, 
in 1858,” which was objected to, objection sustained, and de- 
fendant, by counsel, excepted. And this witness was also 
asked by defendant to “state whether or not plaintiff pur- 
chased any ot the stock that he had sold defendant, back 
from Sloan,’ which question Was objected to; the objection 
was sustained, and the defendant, by counsel, excepted. 
And defendant also excepted to the several rulings of the 
Court in refusing to grant a new trial in said cause, upon 
the grounds and reason assigned by defendant for a new 
trial, tiled with the clerk, and the said defendant prays that 
this. his | ill of exceptions, nay be signed, sealed. and made 
a part of tlee record in this case; which was done. 

The plaintiff's attorney asked the Court to instruct the 
] 


jury that unless the defendant has proven that the promis- 


sory note sued upon was given for the stock of cattle here 


to find for the plaintiff ; 


in controver 








he jury, that in order for the de- 
endant to sustain his plea of fraud, the first plea, he must 


trandulently represented to 
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the defendant that the whole and entire stock of cattle, and 
interest in cattle of plaintiff, remaining in the woods or range 
when the defendant purchased the cattle from the plaintiff, 
contained numbers sufficient, at the customary prices of 
stock cattle, per head, to be worth five thousand dollars. 

If they find from the evidence there was such a fraudulent 
representation, and that the defendant, as soon as he reason- 
ably could after finding such representations were false, 
offered and attempted to rescind the contract and return the 
cattle, then they should find for the defendant. But if they 
tind that the plaintiff made such representations as to the 
number of the cattle which were incorrect, but the plaintiff 
did not know them to be incorrect, then they should not 
find for the defendant under that plea, neither should they 
find for the defendant under that plea if the plaintiff did 
make such fraudulent representations, if it appears from the 
evidence that the defendant, after finding out that the re- 
presentations were false, held on to the cattle, and used or 
controlled them. 

That in order for the defendant to sustain his plea of total 
failure of consideration, it is necessary for him to have shown 


that there was nothing valuable given by the plaintiff for 
the said note. 


That if they find from the evidence, that the note sued on 
was a part of the sum of five thousand dollars, which the 
defendant was to give the plaintiff for cattle, in number 
sufficient, at the customary price of stock cattle at the time 
the cattle were sold, to amount to five thousand dollars, and 
they are satisfied from the evidence that there was not the 
number of cattle to amount to five. thousand dollars at said 
rate, then they should deduct from the note the value of the 
number of cattle at said rate, as it has been proved to them 
the cattle were short of the number sold. 

If neither of the defendant’s pleas have been proved, they 
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should give the plaintiff a verdict for the full amount of the 
note sued on, with interest from the time it became due. 

The jury found a verdict for the plaintiff, and assessed the 
damages at (8758 91,) seven hundred and fifty-eight dollars 
and nineéty-one cents. 

Motion was made for a new trial, which was denied, and 
judgment entered for plaintiff-——from which judgment appeal 
is taken to this Court. 

The errors assigned are : 

Ist. The Court erred by overruling the appellant’s motion 
for a continuance. 

2nd. The Court erred in allowing the promissory note to 
be given in evidence to support the declaration. 

3rd. The Court erred by ruling out the following question 
asked Joseph Howell, viz: “did you or did you not under- 
stand from the parties, at the time they called to have a bill 
of sale written, of what cattle they intended to convey by 
the bill of sale?” 

4th. The Court erred by ruling out the following question 
propounded by appellant to William Durrance, viz: “state 
whether or not plaintiff bought any of these cattle back 
from Sloan, after Harrell had sold them to Sloan, viz: there 
cattle you say defendant claimed for other persons. ” 

5th. The Court erred in ruling out a part of Wm. 8. 
Spencer’s testimony, and in not permitting said Spencer to 
answer questions. 

6th. The Court erred in not allowing the tax book to be 
given in evidence for the defendant. 

7th. The Court erred by ruling out the following question 
propounded to John C. Oats, viz: “what was the stallion 
horse Harrell got from Green in the cattle trade worth /” 

8th. The Court erred by ruling ont the following question 
propounded to John C. Oats, after the said Oats was allowed 
to state, that Ilarrell traded the horse he got from Mr. 
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Green to Mr. English, viz: “for what amount did Harrell 
trade the horse to English ?” 

9th. The Court erred by ruling out the following question 
propounded to William S. Spencer, viz: “ state whether or 
not plaintiff paid any taxes for Lucy Ann Duarrance for the 
year 1858;” also the Court erred by ruling out the follow- 
ing question propounded to the said Spencer, viz: “ state 
whether or not any person paid taxes for Lucey Ann Dur- 
yance, for cattle, for the year 1858 7?” 

10th. The Court erred by ruling out the following ques- 
tion propounded to Jesse Durrance, viz: “ how many horses, 


asses, mules, sheep, swine, and other stock, had plaintiff, 
except horned cattle, in 18587” and the Court erred by ru- 
ling out the following question propounded to the witness, 
viz: “state whether or not plaintiff purchased any of: the 
stock that he had sold defendant back from Sloan ?” 

11th. The Court erred by not granting a new trial to’ the 
appellant, defendant in the Court below, upon the ground 


and reasons assigned by him, the appellant, defendant in 
the Court below, and the Court erred in its several instrue- 
tions to the jury. 

The act of 7th January, A. D. 1853, provides that when 
the Circuit Court “shall refuse to allow and grant a mo- 
tion for the continuance of the cause, (such refusal) shall 
and may be assigned for matter and cause of error, upon 
any writ of error sued out or appeal taken to the Supreme 

Yourt.” 

3y the provisions of this act, this Court is required to re- 
vise the order refusing continuance, and to do this, we are 
to look to the affidavit in support of the motion for contin+ 
uance, and see whether the Court below erred in its refusal. 

The affidavit sets forth that Thomas Underhill is a ma- 
terial witness, &c., but in stating what he expects to prove 
by this witness, he does net state that he cannot prove the 














Harrell vs. Durrance.—Opinion of Court. 


same matters by any other witness ; nor that he cannot safe- 
ly proceed to trial without his evidence; nor that he expects 
to procure said testimony at the next term. Motions for 
continuance are so often resorted to, not for the purpose of 
substantial justice, but for delay only, or because due and 
proper diligence has not been exercised in procuring testi- 
mony, that our Courts should require that all the requisite 
grounds within the general rule, and iniportant qualifica- 
tions to this rule, be embraced in the affidavit in support of 
the motion. 

The general rule, in a civil suit, is well established to be 
that where a party applies for a continuance for the term, 
on the ground of the absence of a witness, it must be shown 
by affidavit that the witness has been duly served with a 
subpeetia, or a satisfactory reason assigned for the omission ; 
that he is absent without the consent of the party, directly 
or indirectly given; that he resides in the county where the 
suit Is pending, or if out of the county, good cause must- be 
shown for not taking his deposition ; that the testimony is 
material ; that the applicant expects to procure said testimony 
at the next term ; that the application is not made for delay 
only; that he cannot safely proceed to trial without the evi- 
dence of said witness, and the party must further state the 
facts expected to be proved by said witness. 

If we try this affidavit by this rule, it will be seen that it 
is defective. We are therefore, of the opinion, the Court did 
not err in refusing the continuance as respects the applica 
tion on the ground of the‘absence of this witness. The affli- 
davit in support of the continuance as respects the other 
witness, Jesse Durrance, although not fully within the above 
rule, as it states he was duly subpened, &c., and that he 
does not know of any other witness by whom he can prove 
the facts stated, and that attachment has issued, was sufti- 
cient to continue‘the case from day to day during the term 
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No such motion as the latter, however, seems to have been 
made, and as we see in the record of evidence that this last 
inentioned witness was sworn on thé trial, we presume no 
such motion was necessary. The opinion of the Court is 
that the Court below committed no error in refusing the 
continuance. 


® 

The next error assigned is, that the Court, under the plead- 
ings, erred in permitting the promissory note to be read in 
evidence. The expression in the promissory note is, “ with 
interest from day.” It is contended by the counsel for the 
appellant, that the declaration should have laid this portion 
of the note with a videlicit, averring what was the meaning 
of the parties to the note in the use of the word “ day.” 
That the legal import of the word “day” is to give interest 
from the day the note fell due, and not from date as alleged 
in declaration. The averment in the declaration is “with 
interest from date.” 

It will be observed, that it is not attempted to state the 
very words of the note in the declaration. The plaintiff 
has set forth what he considers the substance and legal effect 
of the note in this respect. If tlie pleader has not mistaken 
the legal effect of the instrument, it will be considered suffi- 


cient. The rule in this respect is, that where the party pro- 


fesses to give the legal effect and operation of the instrument 
declared on, and he does not mistake the legal effect, there 
is no variance. 1 Chitty on Pleading, 306. 

This brings the Court to consider whether the legal eftect 
of said promissory note was correctly set forth in the declar- 
ation, wherein it is averred as calling for “interest from 
date.” 

Were we to treat the words “ from day,” as mere surplus. 
age, the legal effect of the promissory note would be that it 
carries with it interest from date. Those words being re 
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tained, in our opinion, do not alter effect of the instrument. 
The promissor we think contracted to pay thesaid amount with 
interest from date. The legal effect being thus, there was 
no variance between the declaration and the note, and alle- 
gata and probata, according to the said rule of pleading, 
corresponded. The opinion of the Court is that there was 
no error in the Court’s adntitting the said promissory note in 
evidence. 

The next error assigned is that the Court erred by ruling 
out the following question asked Joseph Howell, viz: 
“ did you or did you not understand from the parties at the 
time they called to have a bill of sale written, of what cattle 
they intended to convey by the bill of sale?” 

Upon the inspection of the bill of exceptions, it appears 
that immediately preceding this question, the said witness 
had testified, that the parties came to him, and he “drew 
the writing between them.” He was asked as to the contents 
of an instrument in writing, and the question leads to a 
variance by parol evidence of a written contract ; it asks of 
witness, “ what cattle they intended to convey” by the bill 
of sale. The record shows that this bill of sale in writing 
reads as follows: 

“Srate or Forma, ) Know all men by these pres- 

Hillsborough County. { ents, that for and in considera- 
tion of the:sum of five thousand dollars to me in hand paid 
by James M. Harrell, I have this day bargained, sold and 
delivered to'the said James M. Harrell, a certain stock of 
cattle, marked as follows, to-wit: Upper bit in one ear, 
swallow fork, poplar leaf in the other; some marked crop 
in one ear, swallow fork in the other; some marked under 
slope in each ear; some marked crop and under bit in one 
ear, swallow fork and under bit in the other ; some marked 
swallow fork and under bit in one ear, crop and under cross 
nick in the other—the said cattle all branded with D. Some 
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have S., K. and T. and D., for him, the said Harrell ; to have 
and to hold the said stock of cattle to his own use and 
benefit ; and I, the said Francis M. Durrance, do sell him 
my entire stock and claim. 

In witness whereof I have heretinto set my hand and seal, 
this 13th November, 1858.” 

The question, in the first place, was irrelevant to the issues, 
which were as we have seen, 1st. Fraudulent representa- 
tions as to number and value. 2d Partial failure of consid- 
eration as to value. 3d. Total failure of consideration. 4th. 
Want of consideration. 5th. Payment. Secondly, the ques- 
tion was to elicit the intention of parties previous to a writ- 
ten instrument, by evidence of a previous conversation, that 
is to say, a conversation previous to the signing or execution 
of said bill of sale. The rule of law briefly expressed is, 
that “parol contemporaneous evidence is inadmissible to 
contradict or vary the terms of a valid written instrument.” 
All oral testimony of a previous colloquium between the 
parties, or of conversation or declarations at the time when 
it was completed or afterwards, is rejected, because it would 
tend, in many instances, to substitute a new and different 
contract for the one which was actually agreed upon. 2 
Phil. Ev., 350; Boorman vs. Johnston, 12 Wendell, 573. 

Parol evidence is sometimes admissible where the lan- 
guage of the instrument is applicable to several persons, to 
several species of goods, &e., or the terms be vague and gen- 
eral, &c. In all these cases and the like, parol evidence is 
admissible of any extrinsic circumstances tending to show 
what person or persons, or what things were intended by the 
party, or to ascertain his meaning in other respects. The 
ease at bar is not one within this exception of infringement. 
We see, upon looking at the bill of sale, that it is therein ex- 
pressly stated what are the marks and brands of the cattle 
intended to be transferred. There is no necessity for parol 
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evidence to show what cattle was intended ; their meaning is 
made plain by the designation of the marks and brands. On 
the part ot the appellant, however, it is contended, that 
under the sweeping expression, “ do sell him my entire stock 
and claim,” the appellee intended to include a certain 
other stock known as the Lucy Ann stock, and marked 
swallow fork and half fleur de lis in one ear, crop and under 
bit in the other, two dewlaps and branded oZ. 

As it will be observed, the pleadings present no issue in- 
volving an enquiry as to the Lucy Ann stock ; they present 
the issue of misrepresentation, fraud and want and failure of 
consideration and payment. The question proposed to the 
witness was to ask what was cntended to be transferred. 

In the bill of sale, as we have already seen, the parties ex- 
pressed the marks and brands of the cattle. The maxim ev- 
pressio unius est exclusio alterius, (the express mention of 
one thing implies the exclusion of another,) is peculiarly ap- 
plicable here. The presumption is, that having expressed 
the marks and brands of some, they have expressed all which 
they intended. We are of the opinion the Court below did 
not err by ruling out the question. 

The view which we have taken of the issues joined in thi 
cause, and the construction given to the bill of sale, dis 
of the 4th, 5th, 6th, 7th, Sth, 9th and 10th errors assig 
We think the questions proposed were irrelevant, and there- 
fore the Court did not err in ruling them out. 

The 11th error assigned is that the Court erred in its i 
structions to the jury, and in not granting a new trial. The 
evidence that this promissory note was given for this stock of 
cattle, is very slight and circumstantial; but admitting it.es 
tablished, we are unable to find any evidence in the bill o! 
exceptions going to show that the appellant made any such 
fraudulent representations as are charged in the pleas, whil 


ther evid nee that the appellant realized over tive thousand 
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dollars from the sale of the cattle. The pleas are none of 
them sustained, and we see no error in the instructions of the 
Court. It is contended that excessive damages were given by 
the jury, in that they did not allow the endorsement upon the 
note as a credit. In reply tothis the appellee contends that 
the endorsement of the note was not in evidence. The bill 
of exceptions expressly states that the note and endorsement 
were put in evidence, and that the same was put in evi- 
dence by the plaintiff. The plaintiff in the Court below 
having read to the jury a promissory note with a credit en- 
dorsed thereon, it is to be taken as an admission of the plain- 
tiff that the credit should be allowed. 

Upon a calculation of the amount due upon the promissory 
note at the time the verdict was rendered, we ascertain that 
there was then due the sum of $716 26, consequently the 
verdict of the jury was for $42 67 too much, and to that 
extent the damages assessed were excessive. The important 
inquiry at this point is what was the proper course of the 
Court below, on discovering that excessive damages had been 
assessed—should new trial have been, granted, or reduction 
of the verdict ordered ? 

In the case of Jansen vs. Ball, 6 Cowen, 631, the Court 
say: “It seems to me this evidence did not authorize a 
verdict for a greater amount ;-as the damages are suscepti- 
ble of calculation with considerable accuracy, I am not in. 
clined to subject the parties to the expense of a new trial, 
if the plaintiff consent to remit a portion of the damages.” 
See also Lane vs. Mullins, 2 Adolphus & Ellis, N. 8. 254. 

The Court below ought to have pursued this course or 
granted a new trial. The opinion of the Court is that there 
was error in not granting the new trial for this cause, or in 
not ordering a new trial unless the plaintiff shall within a num- 
ber of days to be named remit $42 67, parcel of the damages 


recovered. The judgment in the Court below is reversed, 
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and this cause remanded to the Cireuit Court in and for 
Hillsborough county, with instructions to said Court to 








: ; : : , } 
grant a new trial, with costs to abide the event of the suit, 
unless the appellee shall, at the now next term of said Court, 
remit $42 67, parcel of the damages recovered, and in case 
hedoes remit to enter judgment accordingly ; and it is further 
ordered that the appellee do pay the costs which have accrued 
in this Court. 
Ezexte, Watson, ArpeLLANt, vs. JEREMIAH SAVELL, Ap- 
». 
PELLEE. 

Where the record fails to show that a final judgment had been entered in the 

Court below, the appeal will be dismissed. 

This case was decided at Tallahassee. 

DuPONT, C. J., delivered the opinion of the Court. 


This was an action on the case brought in the Cirenit 
Court of Santa Rosa county by the appellee against the ap- 
pellant, to recover damages for the failure of a warranty on 
the sale of a negro slave. The record shows that the cause 
was submitted to a jury upon the pleadings and evidence, 
and that a verdict was rendered for the plaintiff below for 
one hundred and fifty dollars; but it does not show that any 
judgment was ever entered up on the verdict. At the last 
term of this Court a certiorari was granted to the appellant, 
upon motion suggesting a dimunition of the record, to bring 
up the judgment, and the case was finally continued to the 
present term. Upon the calling of the case in its regular 
order at this term, a motion was again made for a further 
continuance, upon the ground that there had been no return 
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of the writ of certiorari,- which had been issued upon the 
motion made at tle last term. The Court refused to grant 
a further delay of the cause, and thereupon it was submit- 
ted to the Court upon the record, and without argument 
from either side. 

It being admitted by the application of the appellant that 
the record contains no evidence of a final judgment having 
been rendered in the cause, and this Court having no juris- 
diction of acase at Jaw until after final judgment, we are 
constrained to dismiss the appeal with costs. Dawkins vs. 
Carroll, 5 Fla. R., 407; McKinnon vs. McCollum, 6 Fla. 
R., 376. 

We embrace this occasion to remark upon a matter of 
practice which does not seem to be fully understood by some 
of the members of the bar. We allude to applications on 
the part of appellants for writs of certiorari to bring up por- 
tions of the record from the Court below, which may have 
been dmitted through accident or negligence. The writ of 
certiorari, however appropriate when invoked by the ap- 
pellee, presents an anomaly in the case of the appellant. 
It is not only his right to demand of the clerk below a full 
record of his case, but it is his duty to see that there are no 
omissions or imperfections in it before he causes it to be filed 
in the Supreme Court. If through inadvertance an omis. 
sion should be discovered after the record has been filed, he 
may, on his own motion, obtain a transcript of the omitted 
portion, properly certified, and apply to the Court to have it 
in@rporated as a part of the record before the argument is 
opened. If, however, there be not sufficient time between 
the discovery of the omission and the calling of the eause in 
its order on the docket, his only remedy will be to move for 
time, which will or will not be granted at the discretion of 
the Court. 

In the case at bar the appellant was indulged by a contin- 
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uance for the term, and he cannot reasonably complain that 
he is denied further indulgence. The appellee has rights 


which address themselves with equal force to our sense of 


justice. 
It is ordered that the appeal taken in this case be dis- 
rnissed with costs. 





Tue ALABAMA & Friorma Ratmroap Company, AprELLAN’. 
vs. L. W. Rowrry, Arre.ier. 


1. It is an admitted rule of pleading that where the matter alleged in the plead 
ing is to be considered as lying more properly in the knowledge of the plain 
tiff than of the defendant, in that case the declaration ought to state that the 
defendant had notice of the same. 


29 


And where a special averment of notice is necessary, the averment must be 
prove d. 


In an action bya Railroad Company against one of its Stockholders to re 


oo) 


cover the amount of certain assessments or calls upon his shares of stock, 
notice of such assessments or calls must be avyerred in the declaration and 
proved at the trial. 

4. A notice published in a newspaper, calling upon the Stockholders generally 
to pay up such calls, is not sufficient proof of notice, unless it be so provide d 
by the charter or by-laws of the Company. 


This case was heard at Marianna, and decided at Talffh- 
hassee. 

A full statement of the case is contained in the opinion 
of the Court. 


Jordan & Blount for appellant. 


George G. Me Whorter for appellee. 
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DvuPONT, C. J., delivered the opinion of the Court. 


This was an action of assumpsit instituted in the Circuit 
Court of Santa Rosa county, by the appellant against the 
appellee, to recover certain assessments or calls alleged to 
be due on the shares of the capital stock of the said com- 
pany, held by the said appellee. Besides the common in- 
debitatus count, the declaration contains a special count, 
setting forth that the defendant had subscribed for two 
shares of the capital stock of said company, at one hundred 
dollars per share, and that in consideration thereof, he had 
for the one share made and executed a promise or agreement 
in writing, by which he promised to pay one hundred dol- 
lars in such instalments as might be called for under the 
provisions of the charter of the said company; and for the 
other share, he made and executed another promise or agree- 
ment in writing, by which he promised to pay the further 
sum of one hundred dollars when called for on instalments, 
on condition that a contract is first made for the construc- 
tion of the road to the Floridaline. The declaration further 
alleges that a contract for the construction of the road had 
been made, and the several instalments sued for had been 
called in prior to the institution of the suit, with an aver- 
ment that the defendant had due notice, both of the con- 
tract for the construction of the road and of the calls for the 
instalments. 

There was a demurrer to the declaration which was sus 
tained and the declaration ordered to be amended. The 
defendant filed five pleas, in substance as follows, and each 
concluding to the country, viz : 

1st. The General issue of non-assumpsit. 

2nd and 3rd. That no contract had been made for the 


construction of the road to the Florida line. 
95 
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4th. That the directors of the company had not, at any 
time prior to the institution of the suit, made any calls, or 


required the payment of any instalments upon the shares 
held in the capital stock of the company. 

5th. That the directors of the company did not, prior to 
the institution of the suit, give him, the defendant, any notice 
of the alleged calls for instalments as is set forth in the 
declaration. 

The record shows that after several continuances had 
been had, a non-suit was taken by the plaintiff, which, on the 
same day, was set aside and the following order entered, viz: 

“In this case, the judgment of nonssuit heretofore render- 
ed in this suit is set aside, and the cause reinstated, a jury 
waived, and the case submitted to the Court upon an agreed 
statement of facts. Thereupon, all and singular, the prem- 
ises being seen, and by the Court here fully understood, and 
mature deliberation being thereupon had, it is considered 
by the Court that the said plaintiff take nothing by his said 
declaration, and the said defendant do go thereof without 
day, &c. ; and it is further considered by the Court here, 
that the said defendant do recover against the said plaintiff 
his costs and charges by him laid out about his defence in 
this behalf, and that the said defendant have execution 
thereof, &c.” 

From this judgment the plaintiff took his appeal, and 
now brings it here for adjudication. 

For a full understanding of the case, it is deemed necessary 
to set out the bill of exceptions in haec verba. It is as fol- 
lows, viz: 

“ Be it remembered that upon the trial of this cause, the 
plaintiff introduced in evidence to the Court the following 
advertisement published in the Pensacola Gazette, a news- 
paper printed in the city of Pensacola, Florida, in reference 
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to the first call for instalments mentioned in said declaration, 
namely : 
RAILROAD NOTICE. 
OFFICE OF THE ALABAMA AND FA., R. R. Com’y. ) 
Pensacola, April 8th, 1856. { 

The stockholders of the Alabama and Florida Railroad 
Company of Florida are hereby notified that three instz1- 
ments of five per cent. each upon the capital stock, are here- 
by required te be paid into the hands of the Treasurer ; the 
first, on or before the 10th day of May; the second, on or 
before the 10th day of dune; the third, on or beture the 
10th day of July, 1856. 

O. M. AVERY, President pro tem. 

Attest—ITenry IF. Incranam, Secretary. 

tas” The undersigned will be at his oftice at all hours of 
the day, corner of Palafox and Intendentia streets, 

(Signed,) B. D. WRIGHT, 

, Treasurer of Ala., & Fla., R. R. Co. 

April 12th, 1856. 

And subsequent advertisement in precisely the same form, 
published in the same newspaper, in reference to all the sub- 
sequent calls for instalments in said declaration mentioned, 
as said calls were respectively made. To which évidence 
the defendant objected, and no other evidence of notice of 
said calls for instalments was submitted. Thereupon the 
Court ruled that said advertisements were not per se. sutti- 
cient notice to said defendant of said calls. To which ruling 
of the Court the said plaintiff excepted and tendered to 
the Court this his bill of exception, with a request that the 
Court would sign and seal the same, which was accordingly 
done. 

(Signed,) J.W. FINLEY, Judge, [1. s.]” 

The assignment of errors in this Court is as follows, viz: 
“ That the Court below erred in ruling that the testimony 
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offered by the plaintiff in the Court below was not sufficient 
notice to the defendant of the call upon him to pay the in- 
stalments due upon his stock, viz: a notice published in a 
newspaper in the city of Pensacola, calling upon the stock- 
holders of the said Alabama & Florida Railroad to come 
forward and pay the instalments due on their subscriptions 
of stock. 

(Signed,) JORDAN & BLOUNT, 

for Appellants.” 

This statement embraces the full history of the proceed- 
ings in the Circuit Court, so far as the same can be gathered 
from the record before us. It will be perceived “that the 
agreed statement of facts” mentioned in the order submit- 
ting the cause to the decision of the Court, is not incorpo- 
rated in the order, nor is there any other fact notedin the 
bill of exceptions except the newspaper advertisement no- 
tifying the stockholders to respond to certain assessments or 
calls, which had been made by the board of directors. “In 
this state of the record, the only conclusion that can be ar- 
rived at is, that the case was submitted to the Court upon 
the isolated question of notice. With this view of the case, 
we will proceed to consider jirst, the necessity for notice, and 
secondly, the sufficiency of the notice alleged to have been 
given. 

It is an admitted rule of pleading, “that when the mat- 
ter alleged in the pleading is to be considered as lying 
more properly in the knowledge of the plaintiff than of the 
defendant, then the declaration ought to state that the de- 
fendant had notice thereof.” 1 Chitty on Pleading, 320. 

It is equally true, that whenever it becomes necessary to 
make a special averment of notice in the declaration, that 
averment must be supported by competent proof. With 
this rule before us, the question occurs, was it necessary in 
this case that the defendant should haye had notice of the 
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several calls fur the payment of instalments of stock, which 
. are alleged to have been made by the board of directors ? 

In our investigation of this point, the Court is thrown 
upon its own resources, no authorities having been cited by 
the counsel of either side. The only case directly on the 
point that we have had any reference to, is that of Ross vs. 
Lafayette and Ind. Railway, 6 Porter (Ind.) R. 297. The 
report of this case is not within our reach, but it is referred 
to in Redfield on Railways. lis reference is as follows: 
“ But where the subscription contains a provision that pay- 
ment shall be made at such times and places as should 
thereafter be directed by the directors, and shall be ap- 
plied to the construction of the road, it was leld that the 
subscription did not become payable until the directors, at 
a regular meeting, had fixed the time and place of payment. 
But it is further held in this case that it is not necessary to 
give notice to the subscribers of the time and place of pay- 
ment.” Redfield on Railways, 82. 

By what process of reasoning the Court were enabled to 
arrive at the position announced in that case, we are at a 
loss to determine, and it is to be regretted that we have not 
access to the report. For aught that we know, there may 
have been something in the charter of incorporation which 
warranted the position assumed. Be that as it may, we are 
satisfied that upon general principles, and in the absence of 
any provision in the charter warranting the position, it is 
incorrect, and in this we are sustained by the authority of 
Mr. Redfield. Commenting upon this case, and referring 
particularly to the point under consideration, he says: 
“ This point in the decision seems not altogether in accor- 
dence with the usual practice in such cases, or the general 
course of decision in regard to calls, which, upon general 
principles, must be notified to subscribers before an action 
can be maintained.”—Jd. 
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The “general principle” alluded to in the foregoing cita- 
tion we take to be the one with which we set out in this ar- 
gument, viz: “ that when the matter alleged in the pleading 
is to be considered as lymg more properly in the knowledge 
of the plaintiff than of the defendant, then the declaration 
ought to state that the defendant had notice thereof.” Now 
in whose knowledge will the fact of the making of calls or 
assessments upon the shares held in the capital stock be 
considered as more properly lying—in that of an individual 


private stockholder, or in that of the corporation, which 


acts and speaks by and through its authorized and acknow!- 
edged agent, the Board of Directors? Indeed, if we are not 
greatly in error, a private stockholder of an incorporated 
company has no right to have access to the minutes of the 
proceedings of the directors, unless that right is expressly 
given by the charter, and consequently and of necessity he 
must remain ignorant of their action until they choose to 
make that action known. With reference to the matter 
of notice as affecting a private stockholder, there is a very 
marked and obvious difference between the action of a gen- 
eral meeting of the stockholders and that of a Board of Di- 
rectors. All the proceedings of the former are presumed to 
be known to each individual stockholder, it being not cnly 
his right, but his duty to be present for the purpose of par- 
ticipating in such proceedings. But notso with reference to 
the proceedings had at a meeting of the Board of Directors. 
These proceedings are usually private, and the presumption 
of notice will not attach toa private stockholder sooner than 
it will to an entire stranger. It may be suggested that the 
act of subscribing fur the two shares of stock created a 
debt against the defendant, and that he was bound to take 
notice of the time of payment, the same as the giving of a 
note payable on demand, which may be sued on without any 
special demand of payment, the institution of the suit being 
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held to constitute a sufficient demand. There is this dif- 
ference between the two cases. The giving a promissory 
note payable on demand is held to create a debt in presenti, 
absolute and unconditional, which the maker of the note 
may pay off at any time before a demarid is made; whereas 
the act of subscribing to the stock of the company does not 
create a present indebtedness, but the obligation to pay, by 
the very terms of the contract, is contingent, and made to 
depend upon a condition precedent, to-wit: the calls to be 
made by the directors. If this be so, the performance of 
the condition precedent being within the exclusive control 
of the company, it follows, upon the general principle before 
announced, that to raise the obligation to pay, there must 
be an actual demand, or what may be equivalent to the 
same, under the provisions of the charter. We conclude, 
therefore, that in this case no right of action accrued against 
the defendant for the recovery of the several calls men- 
tioned in the declaration, until after he should have re- 
ceived proper notice that they had been made in the man- 
ner prescribed in the charter. This brings us to the consid- 
eration of the second point, viz: the suffictency of the notice 
which was attempted to be proved at the trial. 

It will be remembered that the only effort to prove notice 
to the defendant that the calls had been made by the direc- 
tors, was the exhibition of the advertisement in the Pensa- 
cola Gazette, calling upon the stockholders generally to pay 
the instalments due on their shares of stock. It is quite 
usual, we believe, in charters of incorporation to provide for 
giving of notice by public advertisement, and where such 
mode is prescribed, either in the charter or by-laws of the 
company, we can perceive no objection to the validity and 
sufficiency of such notice. But in the absence of such pro- 
vision we think it might be attended with irreparable inju- 
ry to innocent parties to establish us legal se loose a mode 
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pany and have been unable to discover any provision on the 
subject. 

If the publication of the notice in the Pensacola Gazette 
should be held to be sufficient notice, there is no reason 
why it may not have been published in one of the papers 
printed at the capital of the State. That the office of the 
company was located in Pensacola is no answer, for it is 
quite apparent that as to this defendant he was not a citi- 
zen of Pensacola, but a resident in another county, to-wit : 
the county of Santa Rosa. Upon mature consideration, we 
are of opinion that the proof of notice was not sufficient to 
fix the liability of the defendant. 

It is therefore ordered that the judgment of the Court be» 
low be affirmed with costs. 





James DvaGan, APPELLANT, vs. THE Strate oF FLortbA, 


1. The Supreme Court will always reverse a judgment in a criminal case where 


it shall appear that the Judge charged the jury upon the case but did not re- 


duce his charge to writing, atid file it in the case, according to the 8th section 
of the Act of January 4, 1848. 

2. The record stated that the prisoner was led inte Court by the Sheriff, 
“ whereupon came a jury, &c., who being duly chosen, tried and sworn, after 
hearing the evidence and argument of coufisel, and under charge of the Court, 
retired to consult of their verdict,” &c: Held that this language does not 
furnish evidence that the Judge charged the jury within the meaning of the 
above act. 

8. Remarks by the Judge to the jury touching their behavior of retiring to 
consult of their verdict, as that they shall not speak to any one or suffer any 
one to speak to them, do not constittite a charge within the meaning of said 

act. 




















TERMS HELD IN 1861. 517 

















Duggan vs: The State of Florida.—Opinion of Court: 








. The Circuit Judge must be presumed to have done his duty in the absence of 
proof to the contrary. 


Appeal from Escambia Circuit Court. 
This case was decided at Marianna. 
The case is fully stated in the opinion of the Court. 


C. W. Jones for appellant. 


The State not represented. 


WALKER, J., delivered the opiniott of the Court. 


At the Fall Term 1860, of Escambia Circuit Court, the 
plaintiff in error was tried, convicted and sentenced for the 
murder of William Wallace. 

The assignment of error in this Court is, that “it does 
not appear from the record proceedings of this case in the 
Court below, that the Judge filed the charge which he de: 
livered to the jury.” 

This assignment would unquestionably be sufficient ground 
for reversal if supported by the record. The 8th section of 
“An Act to provide writs of error in criminal cases,” ap- 
proved January 4, 1848, reads as follows: 

“Sec. 8. Be it further enacted, That charges made by 
Judges to juries in all criminal cases, shall be reduced to 
writing and filed in the case, and shall be exclusively on 
points of law; and that any violation of this section shall 
be deemed and construed to be error from which a writ of 
error may be prayed as of right.” 

The language of this act is too plain for comment, and in 
every criminal case where it shall appear that a Jitge has 
charged a jury either upon the law or facts, without redu- 
cing his charge to writing and filing it in the case, we should 
hold it to be error. 

26 
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But the difficulty in the way of reversal in this case is, 
that it does not appear that the Judge delivered any charge 
to the jury either upon the law or facts, written or unwrit- 
ten. The only part of the record which speaks of a charge 
is, that part which says the prisoner was led into Court by 
the Sheriff, and then proceeds thus: “ Whereupon came a 
jury, &¢., who being duly chosen, tried and sworn, after 
hearing the evidence and argument of counsel and under 
the charge of the Court, retired to consult of their verdict,” 
&e. It is contended that the words “ and under the charge 
of the Court, retired,” &c., furnish evidence that the Court 
delivered a charge to them upon the law or facts of the case 
which ought, under the statute, to have been reduced to 
writing and filed. But after much reflection we have been 
unable to reach that conclusion. The record does not say 
that the jury after hearing the evidence and argument of 
counsel and the charge of the Court, retired, &c.; but it 
says that after hearing the evidence and argument of coun- 
sel and wander the charge of the Court, they retired, &e. 
Even though the Judge had not addressed a word to them, 
yet this language of the record would be true and proper, 
because the jury always retires under the charge, protection 
and care of the Court. This language is but a formula 
which may, and perhaps should be used in all cases whether 
the Judge has charged the jury on the law or facts or not. 
It is usual tor the Judge to instruct the jury on their with- 
drawal touching their behavior in retirement as that they 
shall not speak to any one or suffer any one to speak to them, 
&e., but we are clear that such remarks do not constitute a 
“charge” within the meaning of the statute above referred to. 

If the Juge did charge the jury within the meaning of 
that statuie, the plaintiff in error, if he desired to take ad- 
vantage of it, should have moved the Court to amend the 
record so as to set out that fact distinctly, or else to have ob- 
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tained from the Judge a statement to that effect in the na- 
ture of a bill of exceptions, and in case the Judge refused to 
sign said statement, then it was the right of the plaintiff in 
error, under the first section of said act, to have said state- 
ment signed by any three persons in the presence of the 
Judge. 

It the Judge did charge the jury, it was his duty to file 
his charge in the case. We must presume he did his duty 
in the absence of proof to the contrary. Therefore, let this 
vase be remanded to the Circuit Court in and for the county 
of Escambia, and the Judge holding said Court be directed 
to cause the said James Duggan to be brought before him 
in open Court, and nothing appearing why sentence of death 
should not again be passed upon him, that said Judge in 
open Court do re-sentence the said James Duggan to be ex- 
ecuted at such time and place as said Court may deem fit 
and proper, and that said Court do cause said sentence to be 


‘arried into execution. Jer curiam. 








Tuomas Pirrs, Apreutant, vs. Aveustus W. Jones, Ap- 
PELLEE. 






1, Although the drawer has no funds in the hands of the drawee, yet if he has 
a right to expect to have funds in the hands of the drawee to meet the bill, 
or if he has a right to expect the bill to be accepted by the drawee in conse- 
quence of an agreement or arrangement with him, or if upon taking up the 
bill he would be entitled to sue the drawee or any other party to the bil! 
then in every such case he is entitled to strict notice of the dishonor, 

2 An agent is entitled to notice of the dishonor of his bill on his princi 

though he had no funds in the principal's hands, and the payee had no k 





edge that he was acting as agent. 
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3. The payee of every draft or bil takes it upon the implied condition that he 
is not to hold the drawer liable without giving him notice of the draft or bill 
he dishonored, and if such notice be not given, it is at the peril of the payee. 

Appeal from Santa Rosa Circuit Court. 
A statement of the case is contained in the opinion of the 

Court. 


G. @. Mc Whorter for appellant. 
Landrum & Jones for appellee. 
WALKER, J., delivered the opinion of the Court. 


This was an action of assumpsit to recover the amount of 
a bill of exchange of which the following is a copy : 

“ Messrs. E. A. Pearce & Son: Pay at sight to A. W. 
Jones or order, one hundred and sixty-eight 32-100 dollars, 
value received Dee. 19, 1857. 





THOMAS J. PITTS.” 

The declaration contains a count on this bill in the usual 
form, alleging presentment for acceptance, refusal to accept 
and notice. Also a second count for goods, wares, merchan- 
dize, &c. 

The pleas are : 

Ist. That E, A. Pearce & Son did aecept said bill when 
presented. 

2d. That said bill was never presented for acceptance. 

3d. That on the refusal of E. A. Pearce to accept, plaintiff 
did not give notice thereof to defendant. 

4th. That said bill was never presented for payment. 

5th. That plaintiff gave no notice to defendant of non- 
payment. 

6th. That defendant purchased the goods, &c., mentioned 
in the 2d count as agent of E. A. Pearce & Son, of which 
plaintiff had notice, &c. 
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The bill of exceptions shows that there was no purchase 
of any goods, wares and merchandize, except certain saw 
logs for which the bill of exchange declared on was given, 
and that said purchase was made by defendant as agent of 
E. A. Pearce & Son, the drawees; that he was authorized 
to draw upon them and they refused to accept on the alle- 
gation that the payee of the draft was indebted to them. 

Such being the pleadings and evidence, counsel for de- 
fendant moved the Court to instruct the jury : 

“1st. That if they found from the evidence that said bill 
was given as the purchase price for pine saw logs, and that 
said Pitts was acting as agent for E. A. Pearce & Son in 
said purchase, and drew said bill on E. A. Pearce & Son, and 
they refused to accept said bill on presentation to them ; 
that said Pitts was entitled to notice of the non-acceptance 
by said Pearce & Son of said bill. 

“9d. That ifthe jury found from the evidence that said 
bill was drawn and given by said Pitts to said Jones as the 
purchase price for pine saw logs, and that said Pitts was 
acting as agent for E. A. Pearce & Son in said purchase and 
drew said bill as their agent, and said Pearce & Son refused 
to pay said bill on presentation to them for payment, that 
said Pitts was entitled to notice of the non-payment of said 
bill by E. A. Pearce & Son.” 

The Court refused to give either of these charges, and de- 
fendant excepted. Verdict and judgment having been ren- 
dered against defendant he appealed to this Court, and now 
assigns that the Circuit Judge erred in refusing the instruc- 
tions as prayed for. 

It is contended by counsel for appellant that the fact that 
the drawer had no funds in the hands of the drawees, (which 
fact is conclusively shown in the bill of exceptions,) at the 
time of drawing, is sufficient excuse for want of notice. On 
the other hand it is contended that the fact that appellant 
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acted as agent of drawees, and was authorized to draw upon 
them, entitled him to notice, even though payee had no 
knowledge of the agency. . 

Let us examine the authorities and see which of these po- 
sitions is eorrect. 

Mr. Greenleaf, in the second volume of his work on Evi- 
dence, 195, says : 

“Tf no notice of dishonor has been given, or no present- 
ment or protest has been made, the plaintiff may excuse his 
neglect by proof of facts showing that presentment or notice 
was not necessary. Thus, when the defendant was drawer 
of the bill, the want of presentment was excused by proving 
that he had no effects in the hands of the drawee, and no 
reasonable expectation to expect that the bill would be hon- 
ored from the tume tt was drawn till it became due.” 

Mr. Justice Story, in his work on Bills, 311, lays down the 
rule thus : 

“Tn the next place, if the drawer has no right whatsoever 
to draw the bill, or no reasonable ground to expect the bill 
to be accepted, he is not deemed entitled to notice of the 
dishonor thereof, for it was his own fault to draw the same; 
and correctly speaking, he cannot be said to have suffered 
any loss by the want of notice. Thus, for example, ordina- 
rily if the drawer draws the bill without having funds in the 
hands of the drawee, or expectation of funds, or arrangement 
or agreement on the part of the drawee to accept the bill, he 
will not be entitled to notice, and not be discharged by the 
want thereof. But although the drawer has no funds in the 
hands of the drawee, yet if he has a right to expect to have 
funds in the hands of the drawee to meet the bill, or if he 
has a right to expect the bill to be accepted by the drawee 
in consequence of an agreement or arrangement with him, 
or if upon taking up the bill he would be entitled to sue the 
drawee or any other party on the bill, as if he be an accom- 
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modation drawer for the drawee or payee, or any subsequent 
endorser, then, itt every such case he is entitled to strict no- 
tice of the dishonor. The distinction between the cases may 
seem at first view to be somewhat artificial and not alto- 
gether satisfactory. But it is founded on this consideration, 
that in the latter case the drawer draws the bill in good 
Saith and has reasonable grounds to believe that it will be 
honored, and therefore he may well insist upon a punctual 
discharge of duty cn the part of the holder, whereas in the 
former cases it is his own fraud or folly to draw a bill which 
he has no reasonable ground to expect to be honored, and 
therefore he may well impute the injury, if any, to himself, 
to his own laches and to his having misled the holder.” 

Mr. Chitty in his treatise on Bills (8th edition, 356), says : 

“ But if the drawer of a bill, from the time of making tt 
to the time when it was due and presented for acceptance, had 
no effects in the hands of the drawer or acceptor, and had 
no right on any other ground to expect that the bill would 
be accepted, and the bill was drawn for the accommodation 
of such drawer, he is prima facie not entitled to notice of 
the dishonor ;” and again at page 359: “ Nor is actual value 
in the hands of the drawee at the time of drawing essential- 
ly necessary to entitle the drawer to notice of dishonor of 
the bill; for circumstances may exist which would give a 
drawer good ground to consider he had a right to draw a 
bill upon his correspondent.” 

In the case of Bickerdike vs. Bollman, 1 T. R., 405, it 
was held that notice was not necessary where the drawer 
has no effects in the hands of the drawee, Ashurst, Justice, 
remarking, “for it is a fraud in itself, and if that can be 
proved the netice may be dispensed with ;” and Buller, Jus- 
tice, remarking that “the law requires notice to be given 
for this reason, because it is presumed that the bill is drawn 
on account of drawees having effects of the drawer in his 
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hands, and if the latter has notice that the bill is not ac- 
cepted or not paid, he may withdraw them immediately, but 
if he has no effects in the other’s hands, then he cannot be 
injured for want of notice.” Chief J. Marshall in French’s 
Executrix vs. the Bank of Columbia, 4 Cranch, 141, says 
that the true construction of the case of Bickerdike vs. Boll- 
man, and those cases which followed it, is, “that a person 
having a right to draw in consequence of engagements be- 
tween himself and the drawee, or in consequence of consign- 
ments made to the drawee, or from any other cause, ought 
to be considered as drawing upon funds in the hands of the 
drawee, and therefore not coming within the exception to 
the rule.” Mr. Smith in his Leading Cases, vol. 2, 44, re- 
viewing the case of Bickerdike vs. Bollman, cites a great 
number of authorities, and arrives at the conclusion that 
“the amount, therefore, of the principle of Bickerdike vs. 
Bollman, as defined by the American authorities, is, that 
demand and notice is not necessary where the drawing and de- 
livering the bill is fraudulent.” He.further says, “ The 
whole principle of exception, then, appears to be, that where 
the non-acceptance or non-payment of the bill is caused by 
the fraudulent act of the drawer or endorser, or, in other 
words, where the drawing or issuing of the bill, or the leav- 
ing it to be presented, is a fraud in any party, liable on the 
bill, such fraudulent party is not entitled to notice; and it 
is believed that there are no other exceptions to the general 
rule requiring demand and notice.” 

The cases cited upon this point by Greenleaf, Chitty, 
Story and Smith, are very numerous. It would consume 
much time and space unnecessarily to notice each of them 
separately. Upon the whole, we are satisfied we may safely 
adopt the rule as before quoted from Judge Story in his 
work on Bills, 311, as the true rule on this subject. That 
ruling is, that “although the drawer has no futds in the 
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hands of the drawee, yet, if he has a right to expect to have 
funds in the hands of the drawee to meet the bill, or if he 
has a right to expect the bill to be accepted by the drawee 
in consequence of any agreement or arrangement with him, 
or if upon taking up the bill he would be entitled to sue the 
drawee or any other party on the bill,” “then, in every 
such case he is entitled to strict notice of the dishonor.” 

Having adopted this as the correct ruling, we shall have 
little difficulty in applying it to the case before us. If we 
ask the question whether the drawer in this case did not 
have a right to expect the bill to be accepted and paid by 
the drawee in consequence of an arrangement or agreement 
with him, or if upon taking up the bill he would have been 
entitled to sue the drawee, we can have no hesitancy in an- 
swering affirmatively. The evidence shows he purchased 
the saw logs for which the draft was given only as the agent 
of E. A. Pearce & Son, and had in his own right no interest 
in the matter. His agency alone would have authorized 
him to draw upon E. A. Pearce & Son to pay for the logs 
purchased for them, and in addition to that, there is express 
evidence that he was authorized to draw upon them. If no- 
tice had been given him of the non-acceptance and he com- 
pelled to pay the draft, he, of course, would have hada right 
of action against Pearce & Son for the amount. 

It is, indeed, difficult to conceive of any class of persons 
more strictly entitled to notice than those acting as agents. 
It is true they may have no funds in the hands of the drawees, 
their principals, but nevertheless they may suffer quite as 
much d-mage from want of notice as if they had. 

Where an agent is engaged in purchasing saw logs, cot- 
ton, or other produce for his principals, and draws for it, he 
may be, and doubtless in many cases would be, utterly ru- 
ined but for his right to notice of the dishonor of his bill. 
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Upon receiving notice of such dishonor, he will, of course, 
cease to purchase ; but if he is entitled to no such notice and 
receives none, he will continue to purchase, perhaps to a 
very large amount, remitting the preduce to his principals 
and drawing upon them therefor, and find out only when 
too late that his principals have long since failed, and he 
bound to pay a large number of drafts for which he never 
received any consideration. And besides, it is the right of 
the agent to have notice so that he may at once call upon 
the principal and procure indemnity against the liability 
fixed upon him by the notice. 

Nor is it essentiaF to the right of the agent to notice that 
the payee of his bill shall have knowledge ofhis agency. The 
payee of every draft or bill takes it upon the implied condi- 
tion that he is not te hold the drawer liable without giving 
him notice, and if the notiee be not given, it is at the peril 
of the payee. 

We are clear that the learned Judge of the Circuit Court 
erred in refusing the instructions asked for. 

Let the judgment be reversed with costs. Per curiam. 


E. A. Pearcr & Sox, Appexiants, vs. A. W. Jorpan, 
APPELLEE. 


1. Where the pleadings are in such # defective condition as to make it manifest 
that the jury who tried the cause could not have had an intelligent apprehen+ 
sion of the issues to be tried, the judgment will be reversed, and the cause 
remanded for a new trial. 

2. The Supreme Court will not consent to sit as an arbitrator between the par 
ties to a cause brought up by appeal or writ of error. 
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Appeal from the Circuit Court of Santa Rosa. 
This case was argued at Marianna and decided at Talla- 
hassee. 


C. C. Yonge for appellants, 
C. C. Hendersen and G. G. Me Whorter for appellee. 
DuPONT, C. J., delivered the opinion of the Court. 


This is an appeal from a judgment rendered in the Cireuit 
Court of Santa Rosa county, at the suit of the appellee 
against the appellants. The action was brought to recover 
the value of alot of pine saw logs, alleged to have been sold 
and delivered by the plaintiff to the defendant. Besides the 
common counts, the declaration contained a special count 
on the centract for the cutting and delivery of the logs. 
To this declaration the defendant pleaded the general issue 
of non assumpsit, and a special plea setting forth the con- 
tract with an averment of damages for the non-performance 
of the same. There was also a plea of set-off and of pay- 
ment of a specified sum of money, concluding with a verifi- 
eation. There was a demurrer to the second plea, and also 
a demurrer to the replication to the third plea. The 
record shows that at the time that the cause wassubmitted tu 
the jury, both of these demurrers remained undisposed of, 
and that no issue had been joined on the various pleas, with 
the exception of that of the general issue. It also appears 
that there were two trials of the case, both of which resulted 
in favor of the plaintiff. On the first trial, the verdict was 
for the sum of three hundred and twenty-eight dollars and 
eighty-eight cents. That verdict was set aside and a new 
trial awarded en motion of the defendant. The grounds 
of that motion were as follows, viz: “1st. That the verdict is 
contrary toevidence. 2d. That it is contrary to thé weight 
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of evidence. 3d. That is contrary to law. 4th. That it is 
contrary to the charge of the Court.” On the second trial, 
a verdict was rendered for one thousand, one hundred and 
thirty-three dollars and forty-one cents. The defendant 
moved to set aside this second verdict, on the same grounds 
as those alleged against the first verdict, but the motion was 
denied and judgment was accordingly entered up. It is 
from that judgment that this appeal is taken. 

The assignment of errors in this Court is as follows : 

“1st. That the Court erred in refusing a new trial. 

“2d, In admitting the testimony of witness Catur, so far 
as the same related to the admissions of E. A. Pearce of the 
agency of T. M., Ellis. 

“3d. In proceeding with the trial and rendering judg- 
ment on the verdict, when the several demuwrers to pleas 
and replications were undisposed of.” 

The conclusion at which we have arrived upon a very 
eareful examination of the whole record, renders it unneces- 
sary that we should consider the first and second errors as- 
signed ; our attention therefore will be confined to the third 
and last. The error thus assigned is very fully sustained 
by the record, It is there made to appear that there was a 
demurrer to the second plea, and also a demurrer to the re- 
plication to the third plea. These two demurrers appear to 
have been standing open and undisposed of when the 
cause was submitted to the jury. Besides this, there 
was no issue joined on either of the three special pleas. 
Without undertaking to say how far the defendant may be 
considered as having waived the defences embraced in his 
special pleas, by consenting to go to trial before issue was 
properly joined, or the several demurrers were disposed of, 
it is very manifest that the state of the pleadings was well 
calculated to confuse the mind of the jury and to render it 
impossible that they should render an intelligent verdict. 
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verdicts, (especially when the grounds for setting aside the 
first verdict are considered,) affords ample proof of this, and 
we think that the cause of justice will be subserved by re- 
manding the case for a new trial, when the pleadings can be 
properly made up and the issues be presented in an intelligi- 
ble form. 

In the case of McKinnon vs. McCullom, 6 Fla. R., 376, 
this Court held that it was sufficient cause to reverse the 
judgment rendered in that case and remand the cause for a 
new trial, because it appeared that the trial was had while 
certain of the pleadings remained undisposed of. Whether 
the decision in that case is to be taken as the announcement 
of a rule of law of general application, or to be confined to 
the state of the pleadings as they were found to exist in that 
case, it is unnecessary to decide. We think, however, that 
it sustains the conclusion arrived at in this case. 

“By an agreement entered into between the counsel who 
argued the cause in this Court, and of file, it was stipulated 
in substance, that should the Court arrive at the conclusion 
that there was sufficient error to cause the judgment to be 
reversed, then they were requested to examine the evidence, 
and from it to determine the proper amount between the par- 
ties, and fur which amount so to be found, a judgment was 
to be entered at the next term of the Circuit Court. 

With a full appreciation of the motive which induced this 
agreement, and with every disposition to accommodate the 
parties in their laudable desire to end this controversy, we 
think it would be too great a departure from the line of our 
prescribed functions to comply with their request. The ju- 
risdiction of the Supreme Court is “ appellate only,” and it 
is inadmissible for the Justices to sit as arbitrators between 
the parties to a cause. If it be desirable to dispense with a 
jury and»to have the case investigated by the Court, the 
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parties will be afforded the oppertunity (under the provisions 
of the statute,) when the case comes up on the new trial in 
the Court below. 

It is ordered that the judgment be rcwersed, the verdict 
set aside and a new trial granted, with leave to amend the 
pleadings in the Court below. It is further ordered that 
each party shall pay his own costs accruing upon the taking 
and prosecuting of the appeal. 





Joux Ammons, APPELLANT, vs. Tue Srare or Forma. 


1. Upon a ebange of venue in a criminal ease, the transmission of the copy of 
proceedings, including the order for change of venue, accompanied with the 
original indictment and other necessary papers mentioned in the order (if 
any) of the Court, prima facie satisfies the statute. 

2. The making of the order changing the venue in sueh a case and adjourning 
the Court without revoking it, vested, eo instanti, jurisdiction in the Circuit 
Court of the county to which the cause is forwarded. The jurisdiction can- 
not be in abeyance. 

3. In all criminal cases, whether upon a change af venue or otherwise, the trial 
should be upon the original indictment, unless by some express act the Court 
is authorized to use a copy thereof. 

4. When the venue in a criminal case has been changed, the prisoner may raise 
the question of the sufficiency of the transcript from the Court in which the 
indictment was found, and may require the production of all necessary pa- 
pers not sent forward, and should not be forced to trial without them. 

5. If a prisoner go to trial in such a case on an imperfect transcript, without 
objection, he waives all right to object in arrest of judgment. 

6. Where in a criminal case there is conflicting evidence, and attempt 
made on the trial of the cause to impeach a witness, which failed, the jury 
giving credit to the testimony ofthe witness, this Court will not review their 
action. 

7. The common law of England in relation to crimes is adopted and declared 
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to be in full force in this State, excepting only so faras the same relates to 
the modes and degree of punishment. 


8. The record being in fieri and under the control of the Court during the en- 
tire term, its completion at any time before the final judgment relates back 
and heals previous informalities. 


This case was argued at Marianna and decided at Talla- 
hassee. 

The following statement of the case was prepared by the 
Judge who delivered the opinion of the Court : 

John Ammons, the appellant, was indicted at the Fall 
Term, 1858, of the Circuit Court of Holmes county, for the 
murder of one Samuel McQuage. The record sets forth 
that on the 3d November, 1858, the Grand Jury of Holmes 
county came into Court and presented the bill of indictment, 
a copy of which is given in the reeord, and upon inspection 
of the original indictment presented by prisoner’s counsel in 
argument, it appears to have been filed by the clerk of said 
Court on that day. Afterwards,on the application of the 
prisoner, a change of venue was granted by the Court to 
Jackson county, the order for which reads as follows, viz : 
“It appearing to the Court upon the affidavit of the 
prisoner that he fears he cannot have a fair and impar- 
tial trial in the county of Holmes, on aecount of the 
prejudice existing against him, it is ordered that the 
venue in this case be changed to the Cireuit Court of the 
county of Jackson, to be begun and held at Marianna on 
the second Monday of the present month. It is further or- 
dered that all the witnesses for both the prosecution and de- 
fence, be recognized to be and. appear at said Circuit Court 
of Jackson county on Tuesday of the second week of the 
term thereof, to testify in said case, and not depart without 


leave of said Court. It is further ordered that the clerk of 


this Court do transmit to the clerk of the Circuit Court of 
Jackson county the indictment and all the original papers 
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in this prosecution on file in his office, together with a copy 

of all the recognizances of the witnesses recognized to ap- 
pear and testify in this case. And it is further ordered that 
.the Sheriff of the county of Holmes do safely convey the 
prisoner to the jail of the said county of Jackson, and there 
deliver him to the Sheriff of the said county of Jackson, 
to be safely confined in said jail.” 

In pursuance with this order, the clerk of the Cireuit Court 
of Holmes, sent forward tothe clerk of said Court in Jackson 
county a transcript as ordered and the original indictment. 
No copy of the indictment was included in the transcript of 
the record. At said term of the Court in Jackson county, 
it appears by the record the prisoner was arraigned and 
plead not guilty, and upon his motion, supported by affida- 
vit, the cause was continued. 

At the July Term, 1859, the trial was continued on mo- 
tion of prisoner. 

Fall Term, 1859, the prisoner was put upon his trial and 
a verdict of guilty rendered. The prisoner moved for a new 
trial, which was granted. 

At Spring Term, 1860, prisoner made motion to amend 
the record so as to show that the said verdict was set aside 
and new trial granted upon other grounds than those em- 
bodied by prisoner in his motion for new trial, which motion 
was refused by the Court and excepted to. The cause was 
then called for second trial, and on hearing the indictment 
read, the prisoner pleaded former conwiction, to which plea 
the State replied that the new trial was awarded the prisoner 
on his own motion, and the prisoner demurred to the replica- 
tion, which demurrer was overruled, and the prisoner per- 
mitted to join issue upon the said replication ; whereupon a 
jury was empannelled to try the issue thus joined, and re- 
turned as their verdict that said new trial was awarded the 

prisoner on his motion. 
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The prisoner was then again arraigned, and plead not 
guilty to the indictment. 

Whereupon, on the application of the prisoner and for good 
cause shown, the venue was changed to Calhoun county. 

The order changing this venue reads as follows, viz : 

“ And whereupon, on the application of the prisoner, and 
for good cause shown by his affidavit, together with the tes- 
timony of Henry O. Bassett, the present Sheriff, James J. 
Rigby, Franklin Hart, George W. Bassett and Benjamin G. 
Alderman, the Court doth order the venue to be changed to 
the Circuit Court for the county of Calhoun, that being the 
most convenient Court where, in the opinion of the Judge 
of this Court, the State of Florida and the prisoner can have 
a fair and impartial trial, and the said John Ammons is re- 
manded to jail, there to remain till his removal to the Cir- 
cuit Court of said county of Calhoun at its next term, to be 
held on Monday, the 14th day of the present month, (May).” 

Subsequently the Sheriff of Jackson county was ordered 
by the Judge to convey the prisoner to the Court to be held 
in Calhoun county, and deliver him to the Sheriff of Cal- 
houn county, and the Sheriff of Calhoun county ordered to 
take the prisoner into custody. 

A certified copy of the recognizarice of witnesses and of the 
record of the ease in Jackson county, together with the ori- 
ginal indictment, was transmitted by the clerk of the Court 
in Jackson to the clerk of the Court in Calhoun. This trans 
cript of the record from Jackson county did not contain any 
part of the transcript from Holmes county to Jackson, nora 
copy of the indictment, nor did it contain the affidavit of 
prisoner for a new trial, or the plea of former conviction, the 
replication, demurrer, or other papers filed, but did contain 
a certified copy of the minutes of the Court thereon, ineclu- 


ding finditig of the jurv and all orders. The clerk of the 
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Court of Calhoun county issued a venire facias, and the 
prisoner was put upon his trial without any arraignment in 
Calhoun county, but as the record states, “the prisoner 
having been previously arraigned, plead not guilty... No 
suggestions of diminution of the transcript of the record was 
made by the prisoner, nor was there any demand for any of 
the papers. The jury were called, empannelled and sworn. 
After hearing the evidence, arguinent of counsel and charge 
of the Court, the jury retired, and afterwards returned into 
Court with a verdict of guilty. A motion in arrest of judg- 
ment was made, and among the grounds for the arrest, the 
prisoner alleges the absence of these papers from the trans- 
cript, and “that the defendant has not been tried upon any 
sufficient indictment of file in the Cireuit Court of Calhoun 
county, Florida, and that it does not appear from the record 
and papers of file in the Circuit Court of Calhoun county 
that there is on file in said Court any indictment against 
him for the murder of Samuel McQuage,” and that “ the ori- 
ginal indictment tound by the Grand Jurors of Holmes 
county, or a paper purporting to be said indictment, was 
read to the jury who tried him, without being first filed in 
the Circuit Court clerk’s office of the county of Calhoun.” 
While the motion in arrest was pending, the State, by her 
Solicitor, moved to file upon his attidavit the following pa- 
pers as of the 15th day of May, 1860, viz: the one purport- 
ing to be the original indictment found in Holmes county, 
which had endorsement of filing thereon, by the respective 
clerks of Holmes and Jackson counties; and the other pur- 
porting to be a certified copy of an indictment found in the 
Circuit Court of Holmes county ; which motion was allowed, 
to which the prisonerexcepted. The motionin arrest of judg- 
ment being denied, the prisoner was sentenced. A writ of 
error is sued out to this Court under the statute. J. F. 
McClellan for appellant, who cited, Harrell vs. The State, 




















TERMS HELD IN 1861. 








Ammons ys. The State—Opinion of Court. 


324, 347, 292, 319; 8 Yerger, 170; Laura vs. The State, 
26 Mississippi, 174; 13 Smedes & Marshal, 260. 


FORWARD, J., delivered the opinion of the Court. 


There are fifteen errors assigned in this cause; of these 
the first ten involve the same question, and will be consid- 
ered together. They are as follows, viz: 

First. The record of the Court in Calhoun Circuit Court 
was not such as judgment and sentence could be entered up 
against prisoner. 

Secondly. Because the record did not show a perfect trans- 
cript of the proceedings in this case in Holmes and Jackson 
counties. 

Thirdly. The record from Holmes county did not em- 
body a copy of the indictment against the defendant. 

Fourthly. The orders changing the venue from Holmes 
to Jackson and from Jackson to Calhoun, do not comply 
with the statute. 

Fifthly. The transcript from Jackson county does not 
embody the transcript of the record from Holmes county. 

Sixthly. It does not contain a copy of the indictment 
agaist defendant, or any paper upon which he could be 
tried, for any offence known to the law. 

Seventhly. That the transcript of the record from Jackson 
county does not set out and contain an affidavit for new 
trial, a motion to amend the record, a plea, demurrer, repli- 
cation, a copy of indictment and exceptions taken, and other 
proceedings. 

Eighthly. The record of Calhoun county did not contain 
any indictment or copy of file upon which the prisoner could 
have been tried or was compelled to answer. 

Ninth. It was error to try prisoner upon a paper purport- 
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ing to be an original indictment from Holmes county, and 
it should not have been read to the jury. 

Tenth. That the record is ctherwise imperfect, defective, 
erroneous and unintelligible, and does not give the prisoner 
the benefit of the proceedings had in his*€ase in the counties 
of Holines, Jackson and Calhoun ; that he is unable to avail 
himself ot his exceptions taken in his case in Jackson county, 





and which were signed and sealed in said Court. 

The statute authorizing the change of venue in a criminal 
case provides that “the prisoner shall be remanded into 
the custody of the proper officer, who shall convey him to, 
and have him imprisoned in the jail of the county where he 
is to be tried: in all such cases a certified copy of the recog- 
NIZANCE taken, and of the record of the Case, and the pi'o- 
ceedings thereon, with all other necessary papers, shall be 
transmitted to the clerk of the Court in which the trial is to 
be had, who, upon receipt thereof, shall issue a venzre facias, 
directed to the ministerial officer of his Court, and any and all 
the proceedings which may be had in the trial of such criminal 
shall be the same as though the case had originated in that 
Court;” “and all such cases so removed sliall be tried in 
the same manner in the county to which they are removed, 
as if the offence had been committed and the prosecution 
originated in the county to which they are so removed.” 
Thomp. Digest, 525. 

In considering the errors, it becomes necessary to give 
construction to this statute, in order that it may appear 
whether it was satisfied and jurisdiction in consequence 
thereof given to the Court held in the county to which the 
yenue was changed. 

The legality of the order for changing the venue both 
from Holmes to Jackson and from Jackson to Calhoun, is 
not questioned ; it is, however, urged that the record of the 
Court was not such as judgment and sentence could be en- 














TERMS HELD IN 1861. 537 








Ammons ys. The State—Opinion of Court. 


tered upon against the prisoner, and the various defects 
pointed to in the assignment of errors. 

Among them it is contended that the statute required a 
certified copy of the indictment to be transmitted to the 
clerk, and that this was necessary to give jurisdiction to the 
Court to which the venue is changed, and that the original 
indictment is not a satisfaction of the statute. 

There is no doubt but that in strict legal construction, an 
indictment duly presented to, and received by the Court, is 
a part of “the record of the case ;” but the question arises, 
was this the meaning of the Legislature in the use of those 
words, and if so, was it the transmission of the copy of the 
record which gave jurisdiction to the Court, or the order 
changing the venue? It will be observed that the statute, 
after authorizing the change of venue and prescribing how 
it shall be done, goes on to say, “én all such cases a certified 
copy of the recognizance taken, and of the rceord of the case, 
and the proceedings therein, with ad/ other necessary papers, 
shall be transmitted to the clerk, &c¢., who, upon receipt 
thereof, shall issue a venire facias,” &e. 

We think the Legislature, in the use of the words “ the 
record of the case,” meant the minutes or entries on the 
record book of the Court, and thereby did not intend to in- 
clude a copy of the indictment, which, from the well known 
practice of our Courts, never is copied on the minutes of the 
record of the Court, and this view is strengthened from the 
fact that they, in addition thereto, use the words, “with all 
other necessary papers.” What “other necessary papers” 
did they mean? It is clear they meant such other papers as 
were not entered upon the minutes. Recognizances, if taken 
in open Court, are always entered upon the minutes of the 
Court; they therefore had to be certified. This was a 
necessity provided for, but it was not of necessity to certify 
a copy of the indictment. 
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The well established policy of all our Courts, is to try the 
prisoner upon the indictment presented to the Court, and 
not upon a copy of the indictment. Never is a copy resorted 
to unless by express provisien, and fully authorized and re- 
quired by law. This practice being so uniform and consid- 
ered the most correct and salutary, and more consonent with 
a proper regard to the constitutional provision for presenting 
an accusation under a criminal charge, that we cannot but 
consider our Legislature included the indictment as one of 
the “other necessary papers.” Under this view of the sta- 
tute, we think the order of the Court made in Holmes county 
was pre-eminently correct, and that had not said order di- 
rected the sending forward the indictment, it would have 
been the duty of the clerk to have sent the same. 

The order changing the venue from Jackson to Calhoun 
is silent as to what papers should be transmitted. The 
duty, however, of the clerk is prescribed by the statute, and 
we are to presume he performed his duty unless the con- 
trary appear. The record shows the order changing the 
venue, a copy of the recognizance taken, a copy of the rec- 
ord, and the indictment. It is presumed the prisoner was 
tried on the original as is admitted. 

It does not appear from the record that the prisoner, be- 
fore going to trial, made any suggestions of a diminution of 
the record transmitted, or made any question of the suffi- 
ciency of the transcript, or made application for any paper 
whatever, nor did he make any objections to going to trial, 
either in Jackson or Calhoun county. 

After the conviction in Calhoun county, and in the mo- 
tion in arrest of judgment, for the first time it appears the 
prisoner raises objections to the sufficiency of the record. 

In considering these objections and the time when they 
should have been taken, and whether fatal in error, we are 
to ascertain whether the Court in Calhoun county, where 
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the prisoner was tried, and at his trial had jurisdiction of 
the case, which involves the enquiry as to whether the or- 
der changing Me venue vested thie jurisdiction, or whether 
the transcript of record, &c., were essential to the order to 
give the jurisdiction. 

This is determined by asking whether the jurisdiction 
could be in abeyance? That it could not be in abeyance is 
clear, therefore, when the Court in Jackson county adjourned 
without revoking the order changing the venue. We are 
of the opinion the jurisdiction vested eo instanti in the Cir- 
cuit Court of the county of Calhoun. 

It follows then that it is not the certified copy required 
by the statute which confers or creates the jurisdiction. The 
transcript is simply the evidence of a faet which already ex- 
ists independently of it. Shifflet’s Case, 14 Grattan, 669. 

We do not wish to be understood as deciding that the 

Jourt in Calhoun, to which the venue was changed, could 
rightfully try the prisoner in the absence of the indictment, 
the copy of the order changing the venue, or any other copy 
of the record of the case, or any other neeessary paper being 
evidence of the charge against him. But we do hold that 
when the clerk is in possession of what purports to be a full 
transcript of the record, the indictment and evidence of the 
charge and change of venue, that this is sufficient to autho- 
rize him to issue venire factas as directed by the statute, 
and the Court can proceed with the trial, unless satisfactory 
objections are made apparent, for the presumption of law 
is in favor of the correctness of the proceedings. Ward vs. 
The State, 28 Ala., 59. , 

In such cases there is no doubt the prisoner may raise the 
question of the sufficiency of the transcript of the record, or 
the proceedings in the case, and may demand and have fur- 
nished him all necessary papers, and the prisoner should net 
be forced to trial without them. 
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Jefore going into a trial, the prisoner, if he has any such 
objections to make, should object to the infognalities of the 
transcript of the record, and by going to A without ob- 
jection, on the imperfect copy of the record on file, the pris- 
oner waived all right to object in arrest of judgment, on ac- 
count of the alleged imperfection. Doty vs. The State, 6 
Black., 529; Laforte vs. The State, 6 Missouri, 208: Ellick 
vs. The State, 1 Swan, 329: Greenwood’s Case, 5 Porter, 
474: Matthew's Case, 9 Porter, 370. 

The eleventh error assigned is, that the Court erred, after 
the trial and conviction of prisoner, in ordering the clerk to 
file and mark certain papers in his office purporting to relate 
to his cause. 

The permission given by the Court was to file certain pa 
pers which the clerk had omitted to do. These papers are set 
forth to be the original indictment and a copy of the indict- 
ment. It appears that the original indictrient had already 
been filed in both Holmes and Jackson counties. The copy 
of the indictment we have already considered an immaterial 
paper. We think that once filing was sufficient—there can- 
not be but one record of a case part may be in one court and 
part of it in the other. In this case the original having 
heen sent on, the filing of the indictment once was sufficient 
for the purpose of furthering proceedings. At any rate, this 
objection, like the others, should have been raised before the 
trial. The Court having ordered it to be filed after the ver 
dict, did no more than a Court has a right to do under the 
general rule. The record being in fiert and under the con 
trol of the Court during the entire term, its completion at 
any time before the final judgment relates back and 
heals previous informalities. Franklin vs. The State, 28 
Ala., 9; The State vs. Mathews, 9 Porter, 370; The State 
vs. Greenwood, 5 Porter, 474. 

The opinion of the Court is, that where an original indict- 
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ment or any other papers have been transferred on a change 
of yenue to another county, at the term at which the same 
was transferred for trial, the Court may at any time during 
that term, as well after as before conviction, cause the clerk 
to endorse the indictment “ filed,” to date the endorsement 
according to the fact, and file it. Over such matters the 
Court has control during the term, and may alter, amend, 
or set them aside as justice may require. 

The 12th, 13th, 14th and 15th errors assigned will be con 
sidered together, and are as follows: 

Tweltth. That the judgment and sentence of the prisoner 
upon the record was against law. 

Thirteenth. That the finding of the jury was against the 
weight of evidence in the case. 

Fourteenth. The Court erred in charging the jury that no 
affront by base words or jestures, however false or malicious 
and aggravating with the most provoking circumstances, 
will free the party killing from the guilt of murder, and this 
rule will apply in every case where the party killing upon 
such provocation makes use of a deadly weapon, or other- 
wise manifests an intention to kill or to do some great bod- 
ily harm. 

Fifteenth. The verdict was against evidence. 

The following is the testimony as appears in. the bill of 
exceptions : 

Nancy Sutley says: I know John Ammons the prisoner ; 
he left my house with Samuel McQuage the deceased, in 
the morning, and at nigi.t he returned with him, and when 
they drove up to the yard fence, I think Ammons called out 
to Carrol, (Joseph). After he called out to Carrol he cursed 
McQuage and kept cursing him, trying to make him get up 
and let him go home with him. MceQuage would tell him 
to let him alone, that he had nothing against him. Me 
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Quage asked for water, and Carrol told him to come to the 
water shelf and get it, that there was water there. ,Me- 
Quage came to the pail and took a drink of water and turned 
round and set down in the door, When McQuage left my 
door he went out to the fence and got over the fence, and 
Ammons eame to him, (MeQ.,) and said G—d d—n your old 
soul, I intend to kill you. McQuage said, Ammons go away 
and let me alone, I have nothing against you. Then Am- 
mons commenced striking over so, (showing the manner.) 
I did not see what he had in his hand ; they scrambled over 
the fence into the yard, and they both came right on by my 
door, and Ammons was beating him, (MeQ.,) and he kept beg- 
ging him to let him ge, that he had nothing against him. 
They went on by the corner of my water shelf, and there 
Ammons knocked him down with his gun. It was there he 
gave him the last blow, and McQuage said, can’t you let a 
poor old man go, and Ammons said no, G—d d—n yon, I 
intend to kill you. At the lick of the gun the old man fell, 
and I did not hear him fetch but very few struggles. Am- 
mons turned from McQuage and came to my door, and I 
said, Mr. Ammons you have killed him. He says yes, G—d 
d—n his old soul, and what I have not done with my gun 
I have done with my knife. He laid the muzzle or barrel of 
the gun on my water shelf, and said the breech is here in the 
yard somewhere, and I will get it, and have it mended some 
time. I sent off Carrol for company, and when he started 
Ammons stooped over the body of McQuage as if he designed 
to take held of him, and says, now G—d d—n your old soul, 
if you were alive I reckon you would know that you could 
die and I could live. He, (Amumons,) then came into the 
house and set down on my table, and cursed the old man, 
(McQ..,) all the time while Carrol was gone for company. 
When Carrol returned, he did not get any company, and 
I told him to stay there while I was gone for my son whe 
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lived about 200 yards or more from my atin I took a 

piece of lightw ood with fire and went out after my son. Am- 
/ mons came out and went with me, walking all the way by 
the side of the road, and cursing McQ., and when we got to 
my son’s, Ammons said, Harry don’t be scared ; I have killed 
old man McQuage down at your father’s. 

I took my son and his wife and children, and went back 
home, and Ammons went with us. My son said, John you 
have killed him, have you, and Ammons replied yes, G—d 
d—n his old soul, I wish it was to do again. I left my son 
and his wife to watch McQ. while I went off for company. 
I took Joe Carrol with me; I left Ammons with my son and 
wife, and he was there when I got back. I went on to 
Field’s and got him to let his little son go with Carrol for com- 
pany, and I returned home. When I got back I found Am- 
mons standing on the outside of the fence. He asked me 
what I was going to do, and I told him I was going to build 
a fire by the old man to watch until I could get company, 
and he then said to my son, Harry, if the Sheriff comes after 
me tell him I will be out at my father-in-law’s (whose name 
is Hodge.) He then left, and I saw him no more until he 
was taken and brought back. This occurred in September. 
It was last September a year ago, at night; it might have 
been two or three hours in night, I am not certain, they got 
there an hour or an hour and a half in the night. I will 
not be certain as to the time of night, in Holmes county in 
the State of Florida. The cart stopped at fence, it may be 
ten or twelve steps and may be more, I never measured it— 
am not certain, won’t be particular. McQ. fell close by the 
post of shelter to my house. Don’t know how long it was 
exactly before 1 went to him after he fell. It might have 
been eight or ten minutes. He was dead when I got to him; 
I saw him when taken up for Coroner’s inquest and roticed 
the wounds. One made cross his shoulders like cut with a 
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knife, another above his collar bone, and the, other below 
‘ collar—looked like stuck with a knife. Knife was lying at 
his feet where he fell in the yard. It was a pocket knife, 
white handle; it was a common sized pocket knife, had 
blade to it; breech of gun was lying where McQ. was lying; 
knife was bloody. I was standing in the door when he fell, 
(about as far as to the door at end of jury box.) Carrol was 
not gone long. McQ. was lying on his face ; he was bloody 
all along his breast, and his pockets were very bloody 
Ammons remained with me until Carrol came back the first 
time. Ammons’ hands bloody, and the fore part of his shirt 
bloody on the bosom. 

Samuel McQuage was a very large man. McQ. came to 
my house that night; he pulled out his money and showed 
it, he had $55 in gold. He had it in a purse; he put it 
back in his purse and tied it, and put it back in his pocket, 
when he started from my door. I saw his pocket examined 
after his death. Small pocket knife and one five cents in sil- 
ver in the bottom of his pocket. Don’t know if any thing 
else was found in his pocket—purse and $55 not found in 
his pockets. Was large fire light in my house when they 
came, and I got up and put in another piece. “ 
there during the difficulty. 

Cross examination. I suppose I am near seventy years of 


The light was 


age, fifty or sixty, or seventy, or something along there. I 
was excited ; at times I forget like other old people. Don’t 
remember that I stated it was forty or fifty yards from my 
house to yard fence at trial in Jackson. He did not tell me 
at my house or my door that he killed McQ. in his own de- 
fence. I heard him tell my son so at his house. I might 
have told he did say so at my house at Marianna, but I don’t 
remember it; but I must have been not at myself properly 
if I did—he never did. I never made contrary statement 
to what I do now, as I remember of, before the Coroner ; if 
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I did I must have been out of my senses, and I don’t think 
Iwas. Did you say at Marianna that you did not hear 
MeQuage and Ammons quarrelling? I never stated that I 
did not hear a fuss, for Ammons was cursing ; but I did not 
hear McQuage quarrelling. I did not state before Parish 
that there was a dim light in the house. Don’t know that 
Ammons tried to get Carrol to go home with him, but Me- 
Quage tried to get Carrol to go home with him. Don’t 
know how long after Ammons left my house until he was ar- 
rested. Don’t know which way he went when he left here. 
Ammons came in merning about breakfast with us. Me- 
Quage came along, and Ammons said he was going to 
Ucheeanna with him, and he accordingly left. Left Carrol 
sitting in my door when I started to my son’s. I found him 
there when I returned ; I saw the pocket examined the next 
morning. I saw his sister examine the pocket some hours 
after Ammons left. Ammons said McQuage had abused 
his parents; I heard his mother was dead—grave near the 
house in old field near by. I did not hear A. say that is 
where you wanted to put me. Said he had killed a d—n 
Scotchman and would kill two or three more before he 
would be satified. Good long blade in knife—Ammons’ 
pocket knife. Star-light night ; chimney in end of the house ; 
can’t say which end. I could see out and exern. I live 
now in Alabama, but house in Holmes. I said I prayed 
that justice might be done; I have no prejudice against 
Ammons. My husband pays myexpenses. Yelverton lent 
$5 to come down, to be paid again. 

Re-examination. Pocket bloody on each side, and Am- 
mons’ hand was bloody also. But little while after McQuage 
was killed until Ammons and I went up to Harry Sutley’s. 
While Carrol was gone, Ammons came into the house and 
set on the table. He came in immediately after McQ. fell. 
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It was not half an hour after we came back from Harry Sut- 
ley’s before Ammons left. 

Cross examination. Ammon’s hand was bloody when he 
came to the door, blood on his breast and his hands. 

A. C. Munroe, says: I know the prisoner, I knew Sam- 
uel McQuage. The last time I saw Samuel McQuage was 
the day preceding the night on which he was killed. I saw 
him at Ucheeanna in the county of Walton. Ammons and 
McQuage came together to Ucheeanna in an ox cart ; came 
in few yards of my store, and McQ. took the oxen out and 
came to the store and asked me about a land warrant, and 
said if I would give him what I had offered him he would 
let me have it, and I told him I would do so. About 12 
o’clock or nearly 12 o'clock, I told him I would go home 
and get the money, and when I came back he left the land 
warrant with me to make out the transfer by Saturday, 
when he said he would come back. We went up to Camp- 
bell’s store together, and I went to change money with 
Campbell in back room. I told Campbell that transfer was 
not made, and I wanted him to witness my payment of the 
money, and counted out to McQuage $64. John Ammons, 
Eli Right, John Campbell and Neill Campbell were present. 
McQuage said he would come on Saturday and make trans- 
fer, but in event of his death, requested Neill or John Camp- 
bell to assign in my name. McQuage then said to Am- 
mons, I want you to shoot your gun off before we start as I 
do not like to travel with a ldaded gun, or something to that 
effect. Ammons remarked he would not kill a man for as 
little money as that. Don’t remember any thing more. 

Cross examination. Are acquainted with road from 
Ucheeanna to Mrs. Sutley’s—two houses between them. 
Ten miles between Ucheeanna and Mrs, Sutley’s. Am- 
mons and McQuage left Ucheeanna about two or three 
o’clock in afternoon. They left friendly; I know of no fuss 
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between them. McQuage was a strongman. They did not 
seem to be under the influence of liquor when they left, but 
they took a half gallon of liquor with them when they left. 
I think they took one drink with me. Do you not know 
that Mr. McQuage, when drinking, was quarrelsome? (Ob- 
jected to by State; objection sustained—excepted to.) 
South side of Mrs. Sutley’s thickly settled. McQ. thirty-five 
or forty years old. 

Re-examination. When he told Ammons to shoot off his 
gun, I thought McQuage was joking. He was a man of 
good size. McQuage was about grown in 1838. 

Daniel Brownell says: I know John Ammons, I knew 
McQuage. I was the Sheriff of Holmes county in Septem- 
ber, 1858; I was ten or eleven miles behind where Am- 
mons was first. I went in pursuit of hin; went up in Al- 
abama to Butler county. I first took trip on West; I was 
gone three days, and then came back, and went in to Ala- 
bama. I hada warrant when I first undertook to arrest 
him. I first went to his father-in-law’s where his wife was. 
His father-in-law’s name is Hodge. This was about sun up 
the morning after the killing. I did not find him there; I first 
came up with the prisoner in Elba, in Coffee county, Ala., 
one hundred and fifty miles from Holmes county to where 
he wastaken. He was taken about seven days after the hom- 
icide, but I will not be positive. I helped to bring him 
back to Holmes county; I saw no mark of violence on the 
prisoner. I had some opportunity of seeing. I was present 
when prisoner was committed ; I was the officer that had 
him in charge. 

“ross examination. I had no legal process to take him in 
Ala. He did not try to get away; I went into Butler coun- 
ty, Ala. A lawyer living in Elba. Ammons more than 
twenty years of age; twenty-five miles from my county to 
Alabama line. 
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Re-examination. Four persohs with me when I brought 
the prisoner back to Fla. From Mrs. Sutley’s to Hodge’s 
three or three and a half miles. 
EVIDENCE FOR PRISONER. 

Harry Sutley says: Seventh day of September, 1858, 
John Ammons and McQuage came to my house in the night. 
Ammons got out of the cart and said he was going to stop, 
and came into the house some hour or hour and a half be- 
fore the difficulty. From the way they talked the parties 
appeared friendly. Ammons asked me if Joe Carrol was 
up at my father’s, and I told him he was. Said he was go- 
ing on up there to try and get him to go home with uncle 
Sam, (meaning MeQuage.) This was between half hour or 
an hour in the night; saw Ammons drink some, and 
brought a bottle of whiskey in the house, and set it on the 
table. Ammons staid there between quarter, half and three 
quarters of an hour, It was about three quarters of an hour 
before my mother came. When Ammons came to edge of 
my yard I was standing in the door ; he says don’t be scared 
Harry, I have killed McQuage down at your father’s. I 
said, John, you have not, have you? and he replied yes, | 
have, be d—d if I haven’t. I asked him what he did it for, 
and he replied, I did it in self-defence. He said that Me- 
Quage said he was a d—d rogue, &c., and that his daddy 
and mammy were so before him. I asked him how he killed 
him, and he said he killed him with his gun and knife, and 
said ifhe was hung a thousand times he would be hung on a 
just cause, and if it were to do over he would do it again. 
I saw a couple of scratches like done with finger nails about 
the stomach. I went down—common pocket knife, white 
handle, (shows a knife.) Looked in cart next morning, pork, 
jug, whiskey. 

Cross examination. McQuage cut or stabbed over collar 


bone and below; across shoulders and across the head. 
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which last wound was three or four inches long. Saw the 
gun, common sized rifle gun; it was broke off at the breech. 
My wife and children, and Ammons, were all that were 
with me, while Mrs. Sutley, my mother, was gone. Am- 
mons part of the time in the house, and then got up and 
went outside of the fence to Mr. McQuage’s cart. I was in 
the yard when Ammons went out; my wife was in the 
house. From my mother’s to McQuage, between a mile 
and a half and two miles. 
te-examination. From my house to first house towards 
Ucheeanna, about eight miles. They had no barrel in cart 
when they passed my house in morning. From my mother’s 
door to the fence, it is five or six steps. It was a star light 
night. Nearly day re-examined his pockets for key to send 
over to get burial cloth. Several present. After I first 
went there, I went with Ammons and Carrol up to body. 
When his sister re-examined his pockets, she found knives, 
(2,) and twenty cents; piece of tobacco. Examined cart, 
did not find any money; did not none of the time—Carrol. 
This about an hour by sun; Mr. Neal Gillis, Parish, Grims- 
ley and Hollis were with me when the cart was examined. 
Ammons left my mother’s three or four hours in the night. 
Joseph Carrol says: Ammons came to Mrs. Sutley’s with 
MeQuage, and told me he wanted me to go home with 
McQ. I told him I could not as I was with old Mrs: Sut- 
ley’s and could not leave her. He offered me 25 cents if I 
would go home with McQ. Affray occurred about an hour 
and half in night; tolerably light night. They seemed to 
be friendly. After I told Ammons I could not go with Me- 
Quage, Ammons awaked McQ. up. I took them to be 
friendly. McQuage asked if he could get water, I told him 
he could get it at the pail, and to go with me and get it: 
We went fur the water; no quarrelling, but sceined friendly 
30 


















SUPREME COURT. 





Ammons vs. The State.—Opinion of Court. 


up to time McQ. went to get the water. After getting the 
water and being there a while, I came back with him to the 
cart. I hitched oxen to an oak and fedthem. They did not 
drink spirits. When I hitched the oxen I fed them. I got 
up in the cart where there was a barrel of pork, and the 
pork seemed to be at the front part of the cart and weighed 
down the steers’ necks, and McQ. got me to get up and roll 
back the pork. I did not think McQ. was sober, but could 
travel about. Ammons ‘appeared to be drinking some ; 
then I got down out of the cart where McQ. was, and Am- 
mons spoke to McQ., and asked McQ. if he had not called 
him dishonest that day, and McQ. replied and said, John | 
don’t know whether I did or not, we were both drunk and 
fools, and John Ammons said you did; McQ. said, if I said 
it once I say it again, I don’t believe you are honest, and 
Ammons says you don’t, and McQ. said I don’t, and when 
he said that Ammons struck McQ., then McQ. commenced 
backing towards the fence; there Jno. Ammons kicked 
McQ., and McQ. then told Ammons to stand back and let 
him, McQ., get out of the way; by that time McQ. was 
getting nearer to the fence, and Ammons struck at him with 
the gun, he missed and the gun struck the ground close by. 
McQ. had got to the fence, and Ammons set down the gun 
by the fence. Ammons caught McQ. by his right arm with 
Ammons’ left hand, and then he struck at McQ. two or three 
licks, (that way,) about the fence, showing the way in which 
blows were stricken, then both went over the fence together, 
Ammons taking his gun with him; they both fell where 
they were ; McQ. arose a little first, and commenced back- 

¢, and Ammons went right after him, and McQ. was back- 
ing and begging Ammons to stand back. When McQ. had 
backed about seven or eight or ten steps from the fenee, | 
heard the lick, and when I heard the lick I heard McQ. fall; 
then Ammons started back towards the fence where I was 
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coming, and saying his bet was lying off there in the old 
field, and his futher he did not know where he was, and no 
ya) person should call them rogues and dishonest, and when 
Ammons came back towards me-from McQ., I went around 
the house and went into the back door; then Ammons came 
to the front door and told Mrs. Sutley she need not be seared, 
and said he had done just what he intended to do, and what 
he did not do with his gun he did with his knife, and that if 
he was not dead he would kill him. I then left the house 
and went off after some company, and when I came back 
Ammons was still there, and was out in the yard, and when 
I went into the house and got a light to go again after com- 
pany, (for I had got none,) he took the light out of my hands; 
he held the light over McQ. and wld, that is what a man 
gets by calling men dishonest and d—n rogues; and I saw 
agash on McQ.’s shoulder, and said, John, you have cut 
him, and he said yes, [ did, and by G—d what I did not do 
with my gun I did with my knife. Mrs, Sutley did not faint 
as Isaw; I did not rub her with camphor; when they went 
over the fence I was in about five feet of them ; don’t know 
which was on top; I was not excited much. 

Cross examination. Fence about three feet high where 
they got over, or fell over. I did not see McQ. make any 
attempt to strike Ammons ; McQ. said to Ammons, “ stand 
back and let a poor old man get out of his way.” When I 
came back from Peel’s, Mrs. Sutley was in the door where I 
left her; McQuage fell about six or eight feet from the house 
opposite the corner of the house; he called McQ. and told 
him to get up; I was then standing on the ground by the 
cart; I heard no violent language from Ammons before the 
thing commenced at,the cart; it was about fifteen steps 
from the cart to where the body fell. 

Dr. C. McKinnon says: They came into my store that 
day and appeared to be friendly. Did they buy a pack of 
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eards at your store? Objected to; objection sustained and 
excepted to by counsel for prisoner. 

Edward Barnes says: Did you meet MeQ. and Ammons 
on the day preceding night of the homicide on the road 
Answer: I met them about three miles and two or three 
hundred yards from Ucheeanna on that day. What were 
they doing? Answer: When I first saw them they were 
sitting down in the cart, and when we got pretty close to 
them, Mr. Ammons got up, set down on top railing of the 
cart body. Istepped up and looked over in the cart body, 
and saw some cards lying in the cart body, and a couple of 
pieces of tobacco lying close by. The cards and tobacco 
were lying on bed cover, or something spread in the bottom 
vf the cart; they appeared to be friendly ; can’t say whether 
they were in liquor or not; saw a jug; den’t know what 
was in it; saw a barrel in the cart. We were not with 
them exceeding five minutes ; cart moving when I first saw 
it; they were behind-the barrel in the cart. 

Cross examination. Suppose the sun was about twe 
hours or two hours and a half high; ox cart. 

Hiram Goss says: Was not acquainted with either Am- 
mons or McQuage. I met Ammons three miles or above, 
from Ucheeanna as they returned. He was in the cart; | 
said your playing old sledge, and they said yes, and Mr. 
McQ. said, we were just a playing to amuse ourselves along, 
and I observed to them and inquired the distance; McQ. 
pointed back to mile post on the side of the hill; I saw cards 
lying on quilt in cart; I saw a little piece of tobacco lying 
by the cards; they seemed to be friendly; a barrel in the 
fore end of the cart, which I supposed was a pork barrel ; 
McQ. forward in the cart, and Ammonsin stern; sun about 
two or three hours high. 

Albert Parish says: I saw Ammons when brought back 
from Alabama, when he was brought before a Justice of the 




















TERMS HELD IN 1861. 





Ammons vs. The State.—Opinion of Court. 
Peace on the 18th Sept., 1858. Isaw a scratch on his left 
side; I was five or six feet from him, the place l.oked a 
little purple. I helped to examine for McQ.’s money next 
morning ; we examined the cart; we first examined the 
coat lying in the cart; this about sun ip good. We found 
no pocket book in coat; we found no pocket book in his 
pocket, shattered fodder in balance of the cart. We exam- 
ined the cart body and under the sides of the barrel; I went 
on one side and D. Neil on the other, but we found no pocket 
book at all; moved all the fodder and looked under each 
side of the barrel ; I examined his pants pockets, about day 
light with D. Neal. We found a knife, one blade; snaalk 
pocket knife. Angus Gillis and D. Neal,. examined his 
pockets ; a pipe and piece of tobacco in one pocket, a twenty 
cent. piece. Iam certain that they are the men who ex- 
amined the pockets; I am certain that McQ.’s sister did not 
examine; blood had run down on left side and in the pock- 
ets as he lay; if there was any, I saw no blood about the 
mouth of the pocket. When she testified before me, she 
said she had a dim light in the house, and she was afraid as 
they were fighting down towards the house; she was afraid 
they would come in the house. I knew both Mr. McQ. and, 
Ammons. Did you ever see them playing cards at any time 
for money? Objected to by the State; objection sustained 
and excepted to. 

Was or not McQuage given to card playing? Objected 
to by the State; objection sustained and excepted to. 

What was McQuage’s disposition when card playing? 
Objected to; objection sustained and excepted to. 

Was McQuage, when dissipating, overbearing and quarrel- 
some in his disposition? Objected to; objection sustained 
and excepted to. 

John Ammons’ mother is said to be dead ; was reputed to 
be dead before this difficulty. Dlis father is alive; his 
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mother buried in old field called Stanley Place, about two or 
three hundred yards from Mrs. Sutley’s; have known pris- 
oner some six, seven or eight years, and may be more; I 
suppose he is about 21 or 22 years old; McQuage is a stout 
man, reputed a strong man ; had charaeter of brave man. 

Cross examination. Small scratch about two inches long 
on left side, I think about the bulge of the ribs; I paid but 
little attention to it; Mrs. McCaskell was McQuage’s sister ; 
Angus Gillis and D. Neal, and several of ‘the jury, were 
there when the pockets were searched; I don’t think she 
searched the pockets after I got there, which was one or two 
o'clock ; I don’t remember any blood outside the pocket ; 
don’t know whether blood was inside the pockets; blood on 
the ground where he lay; might have been blood on the 
pocket, but I don’t remember to have seen it. 

Re-examined. Fore part of that night was a common star- 
light night; could not see a man very far; could see a man 
ten or fifteen yards from me; don’t think I could have seen 
the arm of a man at that distance ; he was lying on his face 
and one leg drawn up when I first got there; 1 saw a knife 
which was a white handled knife, and had- been a square 
saw bite on it, straight blade; common pocket knife. I 
saw the breech of a rifle lying not far from the knife, and a 
barrel of.a gun lying on side of a sill; I returned knife to 
clerk of Court; the knife I saw exhibited on trial at Mari- 
anna last Fall, was black handled knife ; it was larger than 
the one I picked up by McQuage ; some larger and heavier. 
McQuage was a strong man. 

Benjamin Sutton says: Don’t remember what time of day 
when pocket book was looked for; I did not look for it ; 
don’t know that any one dooked for it. Daniel McQuage 
found in the cart a big book with $20 in it; the barrel 
turned and Daniel McQuage picked up the day-book with 
the money init; this was when we were taking cart home 
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from Mrs. Sutley’s, and about 150 yards from her house ; 
this was in the evening like. I saw nothing of day-book 
until Mr. McQuage found it, who handed it to Mr. Neal 
who was walking behind. The barrel turned a little over 
as we were going along; keys were in the book which con- 
tained the money ; have seen Mrs. Sutley a time or two; 
don’t know what her feelings are towards Ammons, 

Did you or did you not ever hear Mrs. Sutley say that 
the defendant ought to be hung, and that she expected to 
see him hung? Asked for the purpose of showing a preju- 
dice in part of Mrs. Sutley, and for no other purpose. An- 
swer: She appeared to be angrily disposed towards the de- 
fendant. I heard her talk sorter angry about Ammons ; 
don’t know how long she has been living in Holmes county ; 
had been there about two years before McQuage was killed. 

John Milton says: My distinct recollection of the exam- 
ination at Marianna on former trial of this case, Mrs. Sut- 
ley stated, to the best of my recollection, that Ammons said 
while sitting onthe table in her house before she went to 
Harry Sutley’s, that he had killed McQ. in his own defence, 
and also that the distance from her where she was standing 
to fence where McQuage was, was as far as from Court 
Ilouse to gate near the Court Ilouse, which witness sup- 
posed was from 35 to 40 yards. 

Cross examination. She may have said it was not fur- 
ther than from Court House to gate. 

Jesse Sutton says: I knew Voe Carrol in Alabama; was 
not acquainted with his general character for honesty ; heard 
his neighbors talk about him pretty generally ; his character 
was pretty bad. 

Cross examination. Heard more than three or four speak 
of his character; I knew him in Barbour county, Alabama. 

Albert Campbell says: I knew Joe Carrol in Alabama ; 
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knew his general reputation fur honesty ; it was tolerably 
bad; reputed to be dishonest. 

Cross examination. I have been in Florida about twelve 
months ; moved from Barbour county, Alabama. Came from 
Alabama to better myself; [lived in four miles part of the 
time and part of the time in half or three-quarters of a mile 
of Joe Carrol; it was reported in Alabama that I was in- 
dicted before I came away from there; I don’t know it to 
be the case; don’t know that it was for selling whiskey to 
negroes. 

Re-examination. I heard I was indicted for selling whis- 
key. 

Benjamin Sutton says: Knew his reputation in Alabama 
from report; bad fer honesty. 

Ifenry Jones says: I know Joe Carrol; I travelle 
him from Marianna to Holmes last summer or fall. Did Joe 
Carrol steel a turkey on the way to Holmes, and Mrs. Sut- 
ley cook it? Objected to; objection sustained and excepted to. 

D. J. Brownell, recalled by the State, says: Was present 
at examination before the committing Magistrate; I had 


| with 


charge of the prisoner as the Sheriff of Holmes county; | 
was with prisoner all the time during the examination. Did 
you see prisoner show a bruise? Witness answers that pris- 
oner said he could show a bruise, and the State asked that 
the answer might be ruled out from the jury, which was 
done, and the prisoner excepted ; I was right there with him 
all the time; I did not particularly; I stripped him next 
morning after examination, and I put shirt, pants and 
drawers of my own on him, and had his clothes washed ; | 
saw no mark of violence on him; I heard Mrs. Nancy Sut- 
ley testify before committing Magistrate, she said she had a 
fire that night and could see, or words to that amount ; 
don’t remember that she said it was a dim fire; I have 
known Ammons a long time, he was counted much of a 
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man. About the time of the killing he was regarded as be- 
ing much of a man for muscular power. 

Cross examination. Ammons was considered a brave 
man; I thought nothing of examining for wounds; I was 
right with Ammons all the time of trial ; was attentive to 
all that oecurred as much so as I suppose, any one else. 

tevexamination. Have known Joe Carrol about two or 
two and a half years; have never heard any thing wrong of 
him in the county where I now live. 

Joseph Carrol called by the State, says: Was present at 
time of examination of McQuage’s pockets ; one of the pock- 
ets had some blood on it; on the pocket and some inside the 
pocket ; when it was turned to get the things out; I will 
have been in Florida two years next November. 

Admission by the State. Admitted by State that a bar- 
rel of pork in the Fall of 1858, was worth from $20 to $25. 

A. C. Munroe recalled by the State. I don’t know that I 
knaw any thing about barrel of pork, except that Isaw McQ. 
have a barrel of pork in his cart before I paid him the 
money about which I testified in my examination in chief. 

Cross examination. One more store in Ucheeanna be- 
sides mine, and I was not with him all the time after I paid 
him the money ; he was in town an hour or two after I paid 
him the money. 

Benjamin Sutton called by the State. I carried the bar- 
rel of pork from Mrs. Sutley’s to Mrs. MeKaskill’s, who is 
the sister of McQuage; I don’t know whose pork it was; 
Mrs. McKaskill and McQuage lived at same place. 

Cross examination. Don’t remember exactly what Mrs. 
Sutley said about Ammons, I think she said she wished he 

ras cut up in inch pieces; don’t remember what she said 
should be done with him; don’t remember much about 
what she did say, 


dl 
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If credit is given to this testimony and the admissions of 
the prisoner, there can be no doubt that the yerdict of the 
jury was according to the evidence, It is urged, however, 
by the counsel for the prisoner, that they should have disre- 
garded the testimony of Mrs. Sutley ; that her manner of 
testifying, her expressions of ignorance on many questions, 
her feelings towards the prisoner, and conflicts with the 
other witnesses, should have rendered her testimony un- 
worthy of credit. 

Upon eXamining the evidénce, it will be seen that at- 
tempts were made on the trial to impeach her, as well as the 
witness Carrol. The testimony on both sides was before the 
jury, and the degree of credit was with them. This Court 
has been frequently called on to review the question as to 
how far it will interfere to set aside a verdict and grant a 
new trial where there has been a conflict of testimony, and 
we have ruled as we do now, that where there is conflicting 
evidence, and the verdict is not manifestly against the 
weight of evidence, the Court will not interfere to set aside 
the verdict of ajury. Macon vs. Tallahassee R. R. Co., 8 
Fla., 299. 

In this case the credibility of the witnesses was submitted 
to the jury, and the jury believed the testimony. It would 
be something rare for this Court to decide on the degree of 
credit to be given to a witness, and to decide on the effect 
of the evidence. Werethey to do so, they might justly be 
charged with usurping the province of the jury. 

The counsel for the:prisoner contends with much earnest: 
ness that the evidence discloses provocations which ought 
to extenuate the homicide, and that there was error in the 
charge of the Court, and that the charge mislead the jury. 

By the statute law of this State, it is declared that, 
“the common law of England, in relation to crimes and 
misde nLeanRoOrs, except sO far as the SULILC Ve lates lo the modes 
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and degree of punishment, shall be, and the same 78 hereby 
adopted and declared to be in full force im this State.” 
Thom. Digest, 489. 

3y reference to the common law of England as laid down 
in 1 Russell on Crimes, page 514, it will be seen that the 
charge is in the very words of the law as there stated. We 
are, therefore, of the opinion, that there was no error in the 
charge of the Court, and that the judgment of the Court 
upon the verdict was in conformity with the law and ac- 
cording to the evidence. The judgment of the Court below 
is therefore affirmed. 

Let this case be remanded to the Circuit Court in and for 
the county of Calhoun, and the judge holding said Court 
be directed to cause the said John Ammons to be brought 
before him in open Court, and nothing appearing why sen- 
tence of death should not again. be passed upon him, said 
Judge, in open Court, do sentence the said John Ammons 
to be executed at such time and place as the Court may deem 
fit and proper, and that said Court do cause said sentence to 
be carried into execution. 
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ADMINISTRATORS AND EXECUTORS.—1. An action at law for a dis- 
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tributive share of an intestate’s property cannot be maintained against 
the personal representative, although he may have expressly promised 
to pay. 


. Whether a final settlement in the Probate office and an order to pay over 


to the distributee will give the right to maintain such action—Quere? 


. The settlement of an executor’s or administrator’s accounts in the Pro- 


bate office does not change his character as trustee, and he will still hold 
any balance in his hands, for distribution, and not adversely. 


. Under the policy of the several statutes regulating the administration 


of estates, the rights of creditors and of distributees stand upon a differ- 
ent footing. While the statute of non-claim will operate as an absolute 
bar to the former, it will not prevent a recovery by the latter. 


. The object and design of the statute of non-claim is three-fold: First, to 


facilitate the settlement of estates by prescribing a limit of time within 
which creditors and other persons having an interest should be com- 
pelled to exhibit their claims preparatory to a final distribution; second, 
to protect the executor or administrator in all payments which he 
might make bona fide after the expiration of the two years ; third, to 
quiet the title of the legatees or distributees to the property received as 
such legatees or distributees. 


. Where there has been unreasonable delay on the pari of a distributee to 


call the administrator to account, he will be allowed, at farthest, only 
simple interest on his demands. Amos ys. Campbell, 


. Property devised in trust, after payment of debts, is assets in the hands 


of an administrator, with the will annexed, for which the sureties on 
his bonds are liable. 


administrator, and therefore, may sue him and his sureties for it; and 
such suit may be brought without any order having been made by the 
Judge of Probate. Woodfin et als vs. McNealy et al, 


. An executor or administrator under the proviso of the ‘4th section of 


the Act regulating judicial proceedings, approved Nov. 23, 1828, may 
deny the signature of his testator or intestate to any bond, note, or other 
instrument purporting to have been signed by him, and also plead a 
want of failure of consideration by plea put in without being sworn to, 
and after the cause is called on the appearance docket, on giving rea- 
sonable notice, and the effect ofsuch plea will be the same as at Com- 


. The trustee cannot get possession of such propety, except through the | 
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mon Law, that is, to require the plaintiff to prove the signature, and the 
defendant to prove the want or failure of consideration. 

10. If the executor or administrator desires to throw the onus of proving 
the consideration on the plaintiti, he must put in his pleas under oath 


before the cause is called on the appearance docket. Knight vs. Knight, 2 


ADVANCEMENT.—1. An advancement to a husband by his father-in-law 
is an advancement to the wife. 

2. An agreement between the father-in-law and the husband that the former 
would never enforce the payment of a debt due to him from the latter, 
but that the same should be considered an advancement to the wife ; said 
agreement having been complied with by the father-in-law during his 
life, makes the amount of said debt an advancement, which ought to be 
brought into hotch-pot. Lindsay & Wife vs. Platt, 

APPEALS.—1. To give the Court of Appeals of the Territory of Florida 
jurisdiction of an appeal from a decree of the Superior Court, it was ne- 
cessary there should be a final decree in the cause; appeals did not lie 
in that Court from interlocutory decrees or orders. 

2. This court will not be bound by the decision of the Court of Appeals of 
the Territory in a case where it appears said Court had no jurisdiction. 

83. When there has been no final decree in acause, excepting the one appealed 
from, this Court may, on appeal, examine the whole case, so faras it has 
been acted upon by the Circuit Court, and all prior or interlocutory or- 
ders or decrees any way connected with the merits of the final decree 
are open for consideration, notwithstanding such order or decrce may be 
one of a Court of Appeal affirming a similar order or decree of an infe- 
rior Court. Griffin vs. Orman, 

ASSAULT.—1. An assault with intent to kill is not an offence known to 
the common law, but by statute of this State is made a misdemeanor. 

2. There is a difference between an assault with intent to kill and an assault 
with intent to murder. An assault with intent to kill may exist where 
the party intends only such killing as amounts to manslaughter. 

3. Whether a person indicted for an assault with intent to kill, had such 
intent at the time of the alleged assault, is a question of fact for the jury 
to decide, and in deciding that question the jury ought to act upon 
those presumptions which are recognized by the law so far as they are 
applicable, and the intent, like malice, may be either expressed, or im- 
plied and presumed where facts authorizing the presumption are proven. 

4. The charge of the Court should be confined to matters in issue. The 
Court is not bound to instruct the jury, at the defendant’s request, 

“that if H. had killed W., and the homicide would have been man- 
slaughter and not murder, that they ought not to find him guilty of the 
assault with intent to kill.” Hall vs. The State, 

5. An assault and battery with intent to kill, is an offence not embraced in 
the criminal statutes of Florida, nor is it known to the common law of 

England. 
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Under the statute of this State, assault and battery, and assault with in- 
tent to kill are offences of equal grade. 


. A person indicted for an assault with intent to kill, may, if the evidence 


does not support it, be convicted of an assault, which is by statute made 
the only minor offence of a kindred character. 

It is error for the jury, in this State, to find the defendant guilty of an 
assault and battery, under an indictment for an assault with intent to 
kill. Warrock ys. The State, 


ASSIGNMENT.—1. A transfer of personal property, including choses in ac- 


zo 
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tion, rights and credits, valid where made, will be recognized by our 
Courts, provided it be not contrary to good morals nor repugnant to 
the policy and positive institutions of the State. 


. There are no laws in Florida prohibiting a citizen of another State from 


a free disposal of his personal property, situated here, for honest pur- 
poses and without fraud. 


. A volentary assignment by the owner to an assignee in trust for the ben- 


efit of «creditors, made in the State of South Carolina and valid by the 
law of that State, and which, if made -in Florida with the intention of 
being used here, would have been considered valid in this State, will op- 
erate upon property situate in this State. 


. In such assignments, the rule of transfer is the same in all choses in ac- 


tion, whether the same be an open account or promissory note. 


. Notice to the debtor is not necessary to a delivery and transfer of an open 


account thus assigned. 


. Fraud for want of delivery of possession of choses in action by the as- 


signor to the assignee under such assignments is a question of fact to be 
determined by a jury ina cause instituted in common law Courts. 


. An assigr@ent for the benefit of creditors, executed in another State, 


valid by the laws of that State and valid by the laws here, will be en- 
forced by the Courts of this State against a subsequent attachment, al- 
though said attachment may be issued by one of our own citizens, and 
an open account due from a debtor to the assignor attached, and gar- 
nishee process issued previous to notice of said assignment to said debtor, 
unless notice is required to be given by the terms or necessary effect of the as- 
signment itself. 
Notice to the debtor of the assignor in such case (unless required to be 
given as aforesaid) is only necessary to prevent the debtor from dealing 
with the assignor so as to affect the rights of the assignee. 
Where the debtor of an assignor is garnished by virtue of an attachment 
issued subsequent to the assignment, and receives notice of the assign- 
ment, pendente lite, he shouid avail himself of the assignment in dis- 
charge by answer to the garnishee. Walters & Walker vs. Whitlock, 
B., without any writing whatever, but verbally and by word of mouth 
only, assigned, transferred and delivered to three of his creditors, con- 
stituting the firm of C., M. & Co., a package containing notes, drafts, &c., 
for near $30,000, in trust, to collect and distribute the proceeds, as far as 
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they would go, pro rata, between the assignees and his other ‘“ Charles- 
ton creditors,” making no conditions or reservations in his own favor: 
Held, that this assignment was valid and irrevocwxble from the time of its 
aeceptanee by the assignees ; that the privity or consent of the creditors 
was not necessary ; that such assent will be presumed till the contrary 
appears. Matilda Brown ys. Chamberlain, Milor & Co., 


ATTACHMENT.—1. Where an attachment was levied wpon the real estate 


of an absent debtor, and he dies pending the suit and before the final 
judgment: Held, that in a contest between a mortgagee (seeking to 
foreclose a mortgage on the same property which was executed after the 
date of the levy) and the purchaser, under the judgment obtained in the 
same suit against the administrator, the lien of the attachment survives, 
and the purchaser will be protected in his title. 


. . . . . . 
. But whether such lien survives, so as to prevail against a creditor, who 


is seeking to obtain payment of his debt, under the preference given by 
the statute—-Quere? Loubat vs. Kipp & Young, 


. A judgment against a garnishee in a suit commenced by attachment is 


annulled by the dissolution of the attachment even after plea pleaded. 
Mitchell & Savil vs. Watson, 


BILLS OF EXCHANGE.—1. Although the drawer has no funds in the 


hands of the drawee, yet if he has a right toe expect to have funds in the 
hands of the drawee to meet the bill, or if he has a right to expect the 
bill to be accepted by the drawee in consequenee of an agreement or ar- 
rangement with him, or if upon taking up the bill he would be entitled 
to sue the drawee or any other party to the bill, then in every such case 
he is entitled to strict notice of the dishonor. 


. An agent is entitled to notice of the dishonor of his bill on his principal, 


though he had no funds in the principal’s hands, and the page had no 
knowledge that he was acting as agent. 


. The payee of every draft or bill takes it upon. the implied condition that 


he is not to hold the drawer liable without giving him notice of the draft 
or bill he dishonored, and if such notice be net given, it is at the peril of 
the payee. Pitts vs. Jones, 


BOOKS AND PAPERS.—(See Evidence,) 
CATTLE.—1. Ina written bill of sale of cattle, where the marks and 


brands of the cattle are expressed, the maxim “ expressio unius est exclusio 
alterius,”” (the express mention of one thing implies the exclusion of 
another,) is applicable. The presumtion is, that having expressed the 
marks and brands of some, they have expressed‘all which they intended. 
Harrell vs. Durrance, 


CHARGE OF COURT.—1. If the Court assumes to charge the jury, it 





ouglit to charge on the whole law ; but if party desires to avail himself 
of any failure or omission in this respect, he must call the partictilar 
point to the attention of the Court, otherwise he will not be permitted 
to assign the omission for crror. Cato a Slave ys. The State. 
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. The charge of the Court should be confined to matters in issue. The 
Court is not bound to instruct the jury at defendant’s request. ‘“ That 
if H. had killed W., and the homicide would have been manslaughter 
and not murder, that they ought not to find him guilty of an assault 
with intent to kill.” Hall vs. the State, 203 
3. It is not error for the Court to refuse an instruction not applicaple to the 
issue joined or the evidence in the case. Judge vs. Moore, 269 
4. The Supreme Court will always reverse a judgment in a criminal case 
where it shall appear that the Judge charged the jury upon the case but 
did not reduce his charge to writing, and file it in the case, according to 
the 8th section of the Act of January 4, 1848. 
5. The record stated that the prisoner was led into Court by the Sheriff, 
‘‘ whereupon came a jury, &c., who being duly chosen, tried and sworn, 
after hearing the evidence and argument of counsel, and under charge ef 
the Court, retired to consult of their verdict,” &c.: Held that this lan- 
guage does not furnish evidence that the Judge charged the jury within : 
the meaning of the above act. | 


6. Remarks by the Judge to the jury touching their behavior on retiring 
to consult of their verdiet, as that they shall not speak to any one or suf- 
fer any one to speak to them, do not constitute a charge within the 
meaning of said act: Duggan ys. The State, 516 





CHANCERY.—1. After a defendant has answered a bill in Chancery and 
submitted himself to the jurisdiction of the Court without objection, it | 
is too late to insist the complainant has a perfect remedy at law, unless 
the Court of Chaneery is wholly incompetent to grant the relief sought 
by the bill. 

. A Court of Equity will entertain a bill of quia timet in a proper case filed 
for the purpose of enforcing a specific performance and preventing a 
possible future injury, thereby quieting men’s minds and estates, &c. 
3. Equity may decree the performance of a general covenant of indemmnity, 

though it sounds only in damages. 

~ 4. Chancery may order an instrument to be delivered up to be cancelled when 

it is void from matter appearing from proof taken in the cause, and will 
cancel agreements founded in fraud, imposition and misrepresentation. 
Griffin vs. Orman, 

5. There is no rule defining definitely what lapse of time will bar a purely 
equitable demand. Each case must depend upon its own circumstances. 
Amos vs. Campell, 187 

6. In this State, all decrees in chancery, whether interloeutory or final, 
are not only by the practice of our Courts, but by statutory provision, 
deemed to be enrolled when entered upon the minutes of the Court. 

7. A decree directing a reference to a master for the purpose of ascertain- 

ing any material fact in the case, is not a final decree, although it ascer- 

tains and determiues all the equities of the case. 

. A bill of review lies only after final decree, and not upon an interloc- 
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utory decree. A bill in nature of bill of review, is not of use in this 
State, as all decrees are enrolled when entered upon the minutes of the 
Court. 

9. After an interlocutory decree is enrolled, the Court will grant leave to file 
a supplemental bill, to bring forward newly discovered evidence, and 
grant a rehearing upon the same if the evidence is of such a nature, as 
were it a bill of review, would entitle the party to relief. 

10. To entitle the party to relief in such cases, the newly discovered evi- 
dence must be relevant and material, and such as might prodably have 
produced a different determination. The new matter must have first 
come to the knowledge of the party after the decree. The matter must 
not only be new, but it must be such as the party, by the use of reasona- 
able diligence, could not have known; it must not be merely cwnulative, 
nor merely corroborative or avzxiliary to what is already in the case, but 
must establish a new fact of itself, decisive of the merits of the cause. 

11. With Administrators who are strangers to the transaction, and who 
have to look after evidence to defend the estate, the same stringency im 
ruling as to knowledge of facts, ought not to be exercised. 

12. On application for leave to file a supplemental bill, and for a re-hearing 


il 


the appellate Court can only consider the prior interlocutory dec: so 
far as to ascertain and enquire whether the new matter sought to be in- 
troduced is relevant and material, and such as had the same been before 


the Chancellor, might probably have produced a different determination. 
Owens vs. Administrator of Wm. Forbes, deceased, 

13. Where the face of a bill in chancery shows a case barred by the statute 
of limitations, and no circumstances are stated which take the case 
out of the operation of the act, advantage of it may be taken on a motion 
for an injuriction. 

14. In order to arrest by injuction claims established by a deeree of a Court 
of Chancery, it must be shown that the applicant has a prior right which 
he has not lost by laches. City of Apalachicola vs. The Apalachicola 
Land Co., 

15. Relief will be granted in equity against a judgment at law when the de- 
fence could not at the time, or under the circumstances, be made available 
at law, without any laches of the party. 

16. So, if a fact material to the merits showld be discovered after a trial, which 
could not by ordinary diligence have been discovered before, the like re- 
lief will be granted. Baltzell & Chapman vs. Randolph, 

17. To authorize the Chancellor to retain a bill in orde: that he may give 
general relief, where the special relief sought, has been denied, it is neces- 
sary that he shall have acquired cognizance or gained jurisdiction of the 
cause. 

18. The opinion of the Chancellor, delivered in the Court below, forms no 
part ofthe record ofthe case, and cannot be read or referred to in the 

Supreme Court. McLeod ys. Dell, 
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CIRCUIT JUDGE.—1. The Circuit Judge must be presumed to have done 
his duty in the absence of proof to the contrary. Duggan vs. The State, 517 

CONTINUANCE.—1. Where a party applies ina civil suit for a continu- 
ance for the term on the ground of the absence of a witness, it must be 
shown by affidavit that the witness has been duly served with a subpe- 
na, Or a satisfactory reason assigned for the omission; that he is absent 
without the consent of the party, directly or indirectly given; that he 
resides in the county where the suit is pending, or if out of the county, 
good cause must be shown for not taking his deposition ; that the testi- 
mony is material; that the applicant expects to procure said testimony 
at the next term ; that the applicatien is not made for delay only ; that 
he cannot safely proceed to trial without the evidence of said witness ; 
and the party must further state the facts expected to be proved by said 
witness. 

2. It is not error for the Court to refuse to allow a motion for the continu- 
ance of the cause, where the affidavit in support of it does not come up 
to the above rule. Harrell vs. Durrance, 490 


CRIMES.—1. The common law of England in relation to crimes is adopted 
and declared to be in full force in this State, excepting only so far as the 
same relates to the modes and degree of punishment. Ammons ys. The 
State, 531 

DAMAGES.—1. The Circuit Court, on a motion for a new trial on the 
ground the jury have given excessive damages, should look into the 
evidence and see whether the damages are excessive, and if so, either 
grant anew trial, or grant a new trial unless within a time to be fixed 
by them, the plaintiff remit so much as shall reduce them to the true 


sum. Harrell vs. Durrance, 490 
DECREE.—(Sce Chancery,) 325 
DEED.—1. A deed will take effect only from the date of the delivery, actual 

or constructive. See Excrow, 60 


SDECLARATION.—1. A party need not set forth the very words of a note 
in the declaration; he may, if he chooses, set forth what he considers 
the substance and legal effect of the note in this respect, and where he 
professes to give the legal effect and operation of the instrument de- 
clared on, and he does not mistake the legal effect, there is no variance. 
Harrell vs. Durrance, 490 
DELIVERY.—(See Donatio Causa Mortis,) 359 
DEPOSITIONS.—1. ‘It is not error in the Cireuit Court to refuse to order 
a plaintiff to read on the trial depositions taken by him, though said de- 
positions are on file and have been opened. 
2. The defendant may read such depositions as testimony on his own behalf, 
if he desires it. Broughton vs. Crosby, 254 
DESCENT.—1. By the rules of descent in Florida, real estate descends, 
where there are no children nor their descendants, to the father, ¢ez- 
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cepting in cases where husband is heir of his wife. McGee et als ys. 
Doe ex dem. Alba, 

DISTRIBUTEE.—1. Under the policy of the several statutes regulating 
the administration of estates, the rights of creditors and distributees stand 
upon @ different footing. While the statute of non-elaim will operate as 
an absolute bar to the former, it will not prevent a recovery by the lat 
ter. Amos vs. Campbell, 

DONATIO CAUSA MORTIS.—1. Delivery of the thing donated is essen- 
tial to the perfection of the gift, whether it be made inter vivos or causa 
mortis, 

2. To determine the sufficiency of a delivery, reference must be had as well 
to the nature of the property as to its locality. 

3. Acts which would be insufficient to constitute a good Celivery of inan- 
imate or unintelligent property, might, under the accompanying circum- 
stances, be deemed altogether sufficient to perfect the delivery of a 
slave possessed of understanding and volition. 

4. Where a female slave is in the chamber of her master, who is lying in 
extremis, and he directs a deed to be drawn up, giving her and her chil- 
dren to a person present at the time, this is a good delivery causa mortis 
of the mother and her children, though the children were absent from 
the chamber at the time of the gift. 

5. And the fact that the mother and children continued to remain at the 
residence of their former master for a short time after his decease, 
which oecyrred within a few hours after the execution of the decd, did 
not operate to defeat the gift. Powell vs. Leonard, 

DORMANT PARTNER.—1. Ifa dormant partner shares -in the profits of 
a business, he is liable at law for all contracts within the legitimate 
sphere of that business, by and with the firm. Griffin vs. Orman, 

EJECTMENT.—1. A judgment in ejectment is conclusive against the de- 

fendant for all profits which have accrued since the date of the demise, 
stated in the declaration in ejectment, but if the plaintif sues for any 
antecedent profits, the defendant may make a new defence. 

. The right to mesne profits is a necessary consequence of a recovery in 


3 


ejectment, and the recovery in ejectment by an incorporated town of 


an easement which is a real franchise holden by the town under provi- 
sions of her charter for the benefit of all the citizens, is no exception as 
to the right to mesne profits during the occupancy of their property. 

8. A plaintiff in ejectment cannot, eter recovery, turn this action at law for 
mesne profits into a suit in equity, and bring a bill for an account of the 
profits, except in the case of an infant or some other very particular 
circumstances. The “particular circumstances” excepted in laying 
down this rule, extend to all cases which involve an equity which the 
plaintiff cannot make available at law. 

4. A suit in Chancery lies for an account of mesne profits after a recovery 
in ejectment, if the bill shows a right to discovery and relief in a matter 
jucident thereto, and the Court having jurisdiction for one purpose, 
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may finally settle the whole merits of the cause. City of Apalachicola 
vs. Apalachicola Land Co., 340 

5. The rule that a plaintiff in ejectment must rely upon the strength of his 
own title, and not upoa the weakness of his adversary’s title, is not to 

) J be understood as requiring that he shall be compelled, in the first in- 
stance to trace his title back to the original grantor; but only that he 
shall exhibit so much as will put the defendant to the support of his 
possessi@gi by a titie superior to one ofa mere naked possession. 

6. A plaintiffin ejectment is required, in the first instance, only to show a 
legal title, and a right of entry under it, in order to drive the defendant 
to the exhibition of a paramount title. Hartley vs. Ferrell, dT4 

EQUITY.—(See Chancery.) 

ESCROW.—1. Where a deed of mortgage was delivered to a third person, 
to be kept by him during the pleasure of the mortgagor, and subject to 
his further orders: Held that it was an Zserow, and that the third person 
was a mere depositary. 

2. It is essential to the character of an Escrow that it be delivered toa 
third person, to be delivered to the obligee or grantee upon the happen- 
ing of some event or the performance of some condition by him. 

3. It is not a universal, or even a general rule, that the doctrine of relation 
attaches to instruments ofthis character. It is only allowed in cases of 
necessity, to avoid injury to the operation of the deed, from events hap- 
pening between the first and second delivery. Loubat vs. Kipp & 
Young, 60 

EVIDENCE.—(See Parol Evidence.) 

1. Where netice under the statute (Thomp. Dig., 345, § 1,) is given 
to the adverse party in a suit, to produce books or papers, the 

y regular time to call for the production is notuntil the party who re- 

quires them has entered upon his case before the jury, until which time 

the other party may refuse to respond to the notice. 

Before the Court will proceed to give judgment against a party failing or 

‘ refusing to produce the book or paper demanded, it must be satisfied 

that the book or paper is in the possession or under the control of the 
party and that it is material to the issue. 

. Where the book or paper demanded is only a link in the evidence, the 

party giving the notice must show its materiality by the prior introduc- 

tion of other testimony. Sinclair vs. Gray, 71 

Counsel have the right to embody, in their motions to quash or in ar- 

rest, what stateni@nts they please, but no Court can regard such state- 

ments as evidence. 

The proper way to get facts before an appellate Court in such form as 

to render them evidence, is to make a statement of them in the shape of 

a bill of exceptions, and then get the Circuit Judge to sign and seal it 

and Order it.to be made a part of the record. Broward vs. The State, 42 

. Where in a criminal case there is conflicting evidence, and attempt made 

on the trial of the cause to impeach a witness, which failed, the jury giv- 
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ing credit to the testimony of the witness, this Court will not review 
their action. Ammons ys. The State, 

GANANCIAL RIGHTS.—1. The ganancial rights and privileges of husband 
and wife, as to property acquired during coverture, under the Spanish 
law in force in Florida at the exchange of Flags, have been secured, and 
will be acknowledged in our Courts. 

2. Those rights and privileges declared. MaGce et als. vs. Doe Baden. 
Alba, , 

GARNISHEE.—(See Attachment,) 


GRAND JURY.—1. The Grand Jury must consist of men possessing the 
qualifications prescribed by statute, and one incompetent Grand Juror 
will render an indictment void and cf no effect: Provided exception 
thereto is taken before issue joined and trial on said indictment. 

2. Ifa disqualified or incompetent person is returned upon the Grand Jury, 
he may be challeged by the prisoner before the bill is presented; or 
after the finding the defendant may plead it in avoidance. 

8. Under the provisions of the statute of this State, a person over sixty 
years of age is not a competent Grand Jyror. 

4. Where a Grand Juror is asked by the Court, in common with all the per- 
sons drawn as Grand Jurors, whether he is over sixty years of age, and 
remains silent and takes the oath of a Grand Juror, it is an acknowledg- 
ment he is under sixty years of age, and he will be so considered until 
the contrary is clearly established by evidence. Craven Kitrol, Plaintiff 
in.Error vs. The State, 

GUARDIAN.—1. A father can appoint a guardian for his children during 
any part of the infancy of the child, “ by deed in writing or last will and 
testament,” as prescribed by ghe act of 1828, (Thomp. Digest, 225,) but 
such appointment only gives “ power over the child,” and not over the 
property of the minor. 

2. Under the statute of 12 Charles 2d, c. 26, sections 8 and 9, fathers were 
authorized to appoint guardians for their children, who should have 
power over the person of the child, and the custody and management of 
the estate of the minor; but our statute of 1828, is inconsistent with the 
statute of Charles, and restrains the custody, care and management of 
the guardian appofMted by deed or will to the person of the child. 

3. A person appointed guardian by deed or will of the father, may be guar- 
dian both of the persen and estate of the minor, but as guardian of the 

person, he derives his appointment from the father, and of@he property 
by authority from the Court authorized to grant it. 

4. An infant may, by his prochein ami, call his guardian to an account. 

. A Court of Chancery will permit a stranger to come in and complain of 

the guardian, and abuse of the infant’s estate. 

6. The statute authorizing the father to appoint a guardian of his child, 

does not contemplate their giving a bond. 

If a person appointed guardian, pursuant to our statute, abuses the trust, 

by doing enything prejudicial either to the person of the infant or his 
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estate, the Court of Chancery, where the Probate Court refuses or neg- 
ects so to do, may upon proper application, either remove him and ap- 
lect to do, may plication, eit! ve him anda 

point another guardian, or else impose such terms on him, by 


obliging him to give security, &c., as will effectually hinder him from ; 
} I doing any thing prejudicial to the infant. Thomas et al. vs. Williams 4 
and Wife, 289 


INDICTMENT.—1. As a general ru’e, when an indictment is defective on 
demurrer, advantage may also be taken of the defect on motion in arrest 
ofjudgment. Murry a Slave vs. The State, 246 

2. Where all the counts in the indictment are good, and the jury return a : 
general verdict of guilty, it is the true practice of the Court, if the evi- 
dence and law warrants the conviction, to pass judgment on the count 
charging the highest grade of offence. But where the grades of offence 
in each count are equal, and there are good and bad counts in the indict- 
ment, the practice is to pass judgment on all the good counts, provided 
the eonviction is warranted by the law and evidence applicable to the 





offence charged in that count. Cribb vs. The State, 409 

3. An indictment will not be quashed except for something appearing in 
the indictment itself. Broward vs. The State, 422 

4. An indictment under the act in relation to trading with slaves, approved 
January 24, 1851, which charges the defendant with buying and receiy- { 
ing grain from a slave, * whose name isto the jurors unknown,” but avers | 
the name of the owner of the slave and charges the offence to have been 
committed on a day certain ; held sufficient, without giving the name of 
the slave. Harrison ys. The State, 156 ! 


INJUNCTION.—1. On the application for an injunction, a Chancellor may 
go into the consideration of the merits as disclosed in the bill, and 


; which are intrinsic and dependent upon its express allegations and 
charges. = 


2. On amotion for an injunction, the Court will not commit itself to points 
or questions that may arise at the final hearing. 

JUDGMENT.—1. Relief will be granted in equity against a judgment at 
law when the defence could not at the time, or under the circumstances, 
be made available at law, without any laches of the party. 

2. Soifa fact material to the merits should be discovered after a trial, 
which could not, by ordinary diligence, have been discovered before, the 
like relief will be granted. Baltzell & Chapman vs. Randolph, 366 

JURY.—(See Grand Jury.) 

1, It is not indispensable that the jury, in a capital case, should be com- 
mitted to the charge of a bailiff speecially sworn for the occasion. It is 
suflicient if they be put in charge of the Sheriff, or his deputy, who has 
taken the oath of office. 

. The “ bill of exceptions ” is a privilege accorded to a party, to cause 
that to be made a matter of record which would not otherwise appear in 
the history of the trial; he must therefore incorporate in his bill what- 
ever fact he may desire to rely upon as matter of error. Unless so in- 
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corporated, the Supreme Court will not assume its existence, nor will it 
be induced to enter the field of mere conjecture. Cato a Slave vs. The 
State, 


. A venire man stated on his voir dire that he had formed an opinion as to 


the guilt or innocense of the prisoner, but that such opinion was based 
on mere rumor; that he had not heard the witness or any one speak of 
the matter by detailing any of the facts or circumstances connected with 
the killing as of of their own knowledge ; that it would require evidence 
to remove the opinion so formed upon rumor, but that if taken upon 
the jury, he could readily and without hesitation, find a verdict accord- 
ing to the evidence, although that verdict might be contrary to the 
opinion so formed on rumor: Held, that said juror was competent. 


. A venire man stated on his voire dire, that “ he, as Coroner of the coun- 


ty, held the inquest on the body of the person for whose killing the 
prisoner is on trial; that he heard all the evidence that was then before 
him, but that he had not formed or expressed an opinion as to the guilt 
or innocence of the prisoner at the bay.” The record did not show what 
evidence was “ then before him,” or that there was any whatever, point- 
ing to the prisoner, as the person who had committed the killing: Held, 
that said venire man was competent to be sworn in chief as a juror. 

A venire man stated on his voire dire that he is related by blood to the 
prisoner ; thinks he is not so near related as second cousin, but that he 
may be third cousin: Held, that he was not competent to be sworn as a 
juror. 


. “ There is no provision whatever in our law for issuing a special venire 


Jfacias.”” ‘“* When by reason of challenges or otherwise a sufficient num- 
ber of jurors duly drawn and summoned cannot be obtained for the trial 
of any cause, civil or criminal, or for the execution of a writ of enquiry, 
the Court shall cause jurors to be summoned from the bystanders, or 
from the county at large, to complete the panel.”” These jurors need not 
be regularly drawn from the box, like the members of the regular panel, 
but they must have the same qualifications as those presented for the 
regular panel, that is to say, they must be free white male citizens of the 
United States, who are house-holders and inhabitants and residents of 
the State and county, above twenty-one years and under sixty years of 
age. In practice, it is not error for the Court to anticipate that the reg- 
ular panel will be exhausted, and therfore in advance to order the Sher- 
iff to summon any reasonable number of competent jurors to be present, 
so that they may be in readiness to be taken on the happening ofthe an- 
ticipated contingency. 


. The prisoner demanded that each juror, as he was tendered by the State 


and accepted by him, should be sworn in chief, which the Court over- 
ruled, and each juror, as he was tendered and accepted, was ordered 
into the box and kept under the eye of the Court until the whole twelve 
were chosen, and thereupon the Court ordered them to be sworn in 
chief, three at atime: Held, that this was not error. It is not error 
for the Court to refuse to cause the jurors to be tendered to the prisone: 
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again separately after he has once accepted them, but if is the right of 


the prisoner to retract his acceptance and object to a juror at any time 
before he is sworn in chief. 

8. It is not error for the Court fo refuse to have the jury sworn “to find a 
verdict according to the law as well as the evidence in the case.” The 
usual and proper form of oath is this: “‘ You shall well and truly try and 
true deliverance make between the State of Ftorida and ——-, the pris- 
oner at the bar, whom you shail have in charge, and a true verdict give 
according io the evidence.” 

9. The verdict of the jury must be récorded before they are discharged. 
The jury having returned into Court and having answered to their 
names, the Court asked them if they had agreed on their verdict; they 
answered they had, and handed the Court the indictment, on the back 
of which was written: “We, the jury, find the prisoner guilty. 
CHARLES PRATT, Foreman.” The Court then said, “ do you all say that 
the prisoner is guilty ?” to which the jury assented; thereupon, on mo- 
tion of the prisoner, the jury was polled, and each juror answered guil- 
ty. Thereupon the Court discharged the jury: Held, that this verdict 
was recorded within the meaning of the law. O’Cennor vs. The State, 

LIMITATIONS, STATUTE OF.—1. Section 11 of our Limitation Act, No- 
vember 10, 1828, has no reference to defendants who reside out of the 
State of Flerida, when the cause of action accrued. Haviland, Clark & 
Co. vs. R. B. Hargis, 

“MARRIED WOMAN’S LAW.”—1. The fourth section of the Act of 1845, 
known as the * Married Woman’s Law,” is not in conflict with the pro- 
viso contained in the Act of 1855, which requires the private examina- 
tion of the wife, when about to convey her separate real estate; and to 
be valid against her, the deed must be executed comformably to the re- 
quirements of that proviso. 

2. Where in such case there was a private examination, but the written 
acknowledgment of the execution of the deed stated that it was done 
with “the intent of relinquishing her right of dower ;” these words 
will be rejected as surplusage, and the deed be held to be properly exe- 
euted. Hartley vs. Ferrell, 

MASTER'S REPORT.—1. Asa general rule, wherever exceptions will lie 
to the Master's report, it must be regularly confirmed before any order 
can be made upon it. 

2 A decree directing a reference to a Master, for the purpose of ascertain- 
ing any material fact in the case, is nota final decree. Griflin vs. Or- 
mand, 

NATURALIZATION.—1L. Under the naturalization act of Congress of 1802, 


the infant children of aliens, though born out of the United States, if 


dwelling within the United States at the time of the naturalization of 
their parents, become citizens by such naturalization, and the provisions 
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Moore, 
NOTE.—(See Promissory Note.) 


to prove the want or failure of consideration. 


vo 


against the estate. Amos vs. Campbell, 


ration and proved at the trial, 


provided by the charter or by-laws of the Company. 
R. R. Co. vs. Rowley, 


jected. 


rance, 


that business, by and with the firm. 


chatteis; &c., or the terms be vague and general, &c. 


PARTNERSHIP.—1. If a dormant partner shares in the 
ness; he is liable at law for all contracts, within the legitimate sphere of 


of that act on this subject are prospective, so as to embrace the children 
of aliens naturalized after the passage of the act as well as the children 
of those who were naturalized. O’Connor vs. The State, 

\J NEW TRIAL.—1. It is not error to refuse a new trial for the purpose of 
enabling a party to procure testimony to impeach a witnes. 


Judge ys. 
269 


1. An Executor or Administrator under the proviso of the 24th section of 
the Act regulating judicial proceedings, approved Nov. 23, 1828, may de- 
ny the signature of his testator or intestate to any bond, note, or other 
instrument purporting to have been signed by him, and also plead a fail- 
ure or want of consideration by plea put in without being sworn to, and 
after the cause is called on the appearance docket, on giving reasonable 
notice, and the effec! of such plea will be the same as at common law, 
that is, to require the plaintiff to prove the signature and the defendant 


. If the Executor or Administrator desires to throw the onus of proving 
the consideration on the plaintiff, he must put in bis pleas under oath, 
before the cause is called on the appearance docket. Knight vs. Knight, 283 
NOTICE.—1. There is no particular form necessary for the notice directed 
to be given in the statute of non-claim. It should, however, be so full 
and ample in its terms as to make it a warning to those having demands 


189 


2. In an action by a Railroad Company against one of its Stockholders to 
recover the amount of certain assessments or calls upon his shares of 
stock, notice of such assessments or calls must be averred in the decla 


3. A notice published in a newspaper, calling upon the Stockholders gener 
ally to pay up such calls, is not sufficient proof of notice, unless it be so 
Alabama & Florida 


508 


PAROL EVIDENCE.—1. The rule of law briefly expressed is, that “ parol 
contemporaneous evidence is inadmissible to contradict, or vary the 
terms of a valid written instrument.”” Under this rule, all oral testimo- 
ny of a previous colloquium between the parties, or of conversation or 
declarations at the time when it was completed or afterwards, is re- 


2; Parol evidence is sometimes admissible where the language of the instru- 
ment is-applicable to several persons, to several species of goods and 
Harrell vs. Dur- 


490 


profits of a busi 
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. A suit and judgment recovered against two of a firm is not a judgment 


against a third member not named in the pleadings. 


. Creditors cannot get relief in a Court of Equity until they have judgment 


at law and return of xuwla bona, or what is equivalent thereto, on the 
Si. fa. : 

Creditors of a partnership have no lien upon the goods sold after a de- 
livery thereof; and on suits by them they execute their judgment against 
the effects of the partnership and any other effects of the individual 
members parties to said suit—until then they cannot prevent the part- 
ners from bona fide selling and transferring the same even to one 
another. 

As a general principle, each partner of a firm has a specific lien on the 
partnership stock, not only for the amount of his share, but for monies 
advanced by him beyond that amount for the use of the co-partnership, 
and that this lien extends to property purchased with the partnership 
funds as well as that standing in the partnership name; but where they 
bona fide sell and transfer the property to one of the firm, with intention 
that the effects assigned and scold are to be appropriated to the private use 
of the purchasing partner, then this lien is lost and the property ceases 
to be partrership preperty. Griffin vs. Orman, 


PENSACOLA & GEORGIA R. R. CO.—1. The acceptance by the Pensa- 


cola & Georgia Railroad Company of the provisions of the act of 6th Jan- 
uary, 1855, to provide for and encourage a liberal system of internal im- 
provements in this State, did not materially alter or change the original 
charter of said Railroad Company. 


. Nor did such acceptance materially enlarge or diminish the power con- 


ferred by the original charter upon the board of directors of said compa- 
ny to locate the route and fix the terminal points of the road. 

The power conferred by the original charter upon the board of directors 
to locate the road and to fix the terminus thereof on the boundary line 
between the States of Florida and Georgia, is not infringed by the act of 
15th December, 1855, amendatory of the original act of incorporation of 
the Pensacola & Georgia Railroad. Calyin J. Johnson ys. Pensacola & 
Georgia R. R. Co., 


PERSONAL PROPERTY.—1. A transfer of personal property, including 


choses in action, rights and credits, valid where made, will be recognized 
by our Courts, provided it be not contrary to good morals nor repug- 
nant to the policy and positive institutions of the State. 


. There are no laws in Florida prohibiting a citizen of another State from 


a free disposal of his personal property, situated here, for honest purpo- 
ses and without fraud. Walters & Walker vs. Whitlock, 


PERPETUITIES.—1. A recognition of the rule respecting “ perpetuities,” 


to wit: ‘‘a life or lives in being, and twenty-one years after,” is not in 
conflict with the 24ih clause of our “declaration of rights.” MeLeod 


¥s. Dell, 
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PILOTAGE.—1. The second section of the act of 1859, entitied “ An Act 
to be entitled an act to amend an act to regulate Pilotage at the port 
of Fernandina, in the county of Nassau, and the port of Cedar Key, 
eounty of Levy,” was not in violation of the constitution of the United 
States, nor ofany law nor treaty made in pursuance or under the author- 
ity of the constitution. 

2. The holding of a license to pilot, by a resident of this State, from the 
authorities of the State of Georgia, is a statutory offence, and not an of- 
fence known to the common Jaw: therefore, as no penalty is prescribed 
in the act creating said offence, the remedy is not by indictment. 

3. The laws of the several States for the regulation of pilots “ are enacted 
by virtue of a power residing in the States to legislate,” and are valid, 
unless such legislation interfere with, or is eoutrary to an act of Con- 
gress, passed in pursuance of the constitution. Cribb vs. The State, 

PLEADING.—1. Where the defendant fails to tender a defense to any par- 
ticular count of the declaration, the plaintiff is entitled to a judgment 
upon that particular count as for a default; but sach judgment must 
be given by the Court—it is not the subject of instruction to the jury. 

2. It is a settled principle that none but aparty holding the legal title to 
an instrument can maintain an action upon it in a common law Court ; 
and to obtain a recovery upon the same, he must establish such title by 
competent evidence. Sinclair vs. Gray, 

. When a demurrer to plea is sustained, with leave to defendant to plead 


a) 


over and he does plead over, he cannot assign the sustaining of the de- 
murrer as error. 

4. It is the duty of parties before they go into trial to see that the plead- 
ings are made up, and when they go willingly before the jury, they must, 
unless the contrary plainly appears, be considered as having waived all 
demurrers undispesed of, and all pleas, replications, &c., on which the 
issues are not joined. Judge vs. Moore, 

5. In suits brought in the name of A. for the use of B., the nominal plain- 
tiffis A.; the real plaintiffis the person for whose use it is instituted. 


f=) 


. The assignee can only bring suit in the name of the nominal plaintiff, 
where there is a legal assignment of the right of action, and by such as- 
signment a right to use the name of the assignor. Where in such suits 
the declaration does not disclose a legal assignment in the real plaintiff, 
of the right of aetion, it will be held bad on demurrer thereto. Kendig 
vs. Giles, 


7. It is an admitted rule of pleading that where the matter alleged in the 
pleading is to be consilered as lying more properly in the knowledge of 
the plaintiff than of the defendant, in that case the declaration ought to 
state that the defendant had notice of the same. 

8. And where a special averment of notice is necessary, the averment must 
be proved. Alabama & Fla. R. R. Co. vs. Rowley, 

9. Where the pleadings are in such a defective condition as to make it man 


ifest that the jury who tried the cause could not have had an intelligent 
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apprehension of the issues to be tried, the judgment will be reversed, 
and the cause remanded for a new trial. Pearce & Son vs. Jordan, 526 « 
PROMISSORY NOTE.—1. Where the promise is to pay interest from day, 
' in a promissory note, it draws interest from the date thereof, and an aver- 
ment “ with interest from date,” gives the true legal effect and opera- 
tion of the instrument. Harrell vs. Durrance, 490 
PUBLIC LANDS.—1. An indictment will lic against a trespasser on the 
public lands of the State of Florida under the act of January 15th, 1849, 
Brpward vs. The State, : 422 
RECORD.—1. The record being in fieri and under the control of the Court 
during the entire term, its completion at any time before the final judg- 
ment relates back and heals previous informalities. Ammons ys. The 
State, * §30 
RAPE.—1. Where a slave is indicted for the crime of rape, he cannot be 
convicted of a simple assault, the Circuit Court having no jurisdiction . 
of that offence when committed by a negro or mulatto. Whether such 
conviction can be had in the case of a white mnan—quwere 7 
2. On atrial for the crime of rape, it is not sufficient to charge the jury 
that “if a man have carnal knowledge of a woman against her will, he 
may be convicted.”” The charge should be, “forcibly and against her 
will.” 
. Although in a strictly /egal point of view, force may be implied from a 
’ want of consent, yet in common parlance such identity does not exist, 
and jurors ought to receive their instructions on the law in language 
that they can understand. Cato, a Slave, vs. The State, 163 





oo 


SHERIFF.—1. Where a Rule Nisi was taken against a Sheriff, calling upon 
him to show cause why he should not be compelled to pay over the 
amount of an execution in his hands, if it shall be made to appear that 
he had not made the money thereon, the Court has no authority to give 
summary relief in the premises, by ordering him to pay the money or to 
stand committed. 

. The plaintiff in an execution has a right to require the same to be re- 
turned into office at any time, and for a julse return his only remedy 
against the officer is by action. 

. Where the money on an execution is shown to have been collected, the 
plaintiff in execution is entitled, under the provision of the 7th section 
of theact of 1833, to proceed swnmarily against the officer, by motion to 
the Court. McLeod vs. Ward, Close & Co., 1S 

SHERIFF'S SALE.—1. A purchaser at a Sheriff's sale has only to show his 

deed, the execution under which the land was sold, and prove title in 
the defendant in execution, or possession since the readition of the judg- 
ment; and the onus probandi is cast on the opposite party. Hartley vs. 
Ferrell, 37 


io 
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SLAVES.—1. The general system of legislation in this State has been to 
keep up a distinction between the punishnients to be inflicted on white per- 
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sons and slaves for the same violation of the criminal law, and also to 
keep up the distinction in statutory offences. White men and slaves 
will not be considered subjects of a common statute, unless clearly man 
ifested. 

2. If, from a view of the whole statute, together with the history of our 
legislation, the intention of the legislature to include slaves is manifest; 
they will be considered as included and held responsible in the word 
“* person.” 

3. The Legislature of this State did not include slaves in the first and second 
sections of the act of 27th February, 1839, making it a statutory offence 
for,any person to keep a gaming table, and prohibiting betting and play- 
ing at such table. Murray, a Slave, vs. the State, 

4. The 8th section of the act of 5th February, 1834, was repealed as to East 
Florida, with the exception of the county of Columbia, by the act of the 
14th February, 1835. Dounaldsen vs. The State, 

STATE SOVEREIGNTY.—1. A State being sovereign and independent, 
possesses inherent right and power over her resident citizens. Under 
this power she had a right to declare what is a public grievance, (provi- 
ding such declaration does not conflict with the constitution or of any 
act of Congress passed within the scope of the constitutional power of 
Congress ;) and prohibit one of her citizens residing within her jurisdic- 
tion (while he does thus reside,) from holding and exercising a license 
or office from a sister State or any foreign power. Cribb ys. The State, 

STOCK, RAILWAY.—1. The principle of law which will not allow the 
terms of a written contract to be varied by parol evidence, is as applicable 
to subscriptions for railway stock ds to any otker written contract, 
Johnson vs. Pen. & Ga. R. R. Co., 

SUBROGATION.—1. The equitable doctrine of subrogation or substitu 
tion to the place of the creditor without any agreement, is applicable in 
cases where the person advancing money to pay the debt of a third party 
stands in the situation of a SURETY, or is compelled to pay it to protect 
his own rights. Griffin vs. Orman, 

SUPREME COURT.—1. It is within the province of the Supreme Court, 
upon appeal or writ of error, to look beyond the bill of exceptions and 
to consider errors apparent upon the face of the record; but to induce 


the Court to reverse a judgment for an error not embraced in the bill of 


exceptions, or not properly assigned, requires a strong case, and one 
showing that it will be manifestly against right to permit the judgment 
to stand. " 

. The act of 1852-3, (Paumph. Laws, 100,) makes it the duty of the Su- 
preme Court to review the rulings of the Circuit Courts upon motions 
for new trials. Bridier vs. Yulee, 

3. Where the record fails to show that a final judgment bad been entered 
in the Court below, the appeal will be dismissed. Watson vs. Savell, 

4. The Supreme Court will not consent to sit as an arbitrator between the 
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parties to a cause brought up by appeal or writ of error. Pearce & Son 


vs. Jordan, 526 
TREATY WITH SPAIN.—1. The 8th Article of the Treaty of February 


22d, 1819, between the United States and Spain, by which the Floridas 
were acquired, must be construed to stipulate expressly for the security 
to private property, which the laws and usages of nations would, with- 
out express stipulation, have conferred. . 

The operation of the said treaty as a confirmation, is the same upon a 
purchase of land of the Spanish Government, before the date fixed in 
the treaty, as upon a grant made by the Spanish authorities previous to 
that time, which is to confirm such grant or purchase “ in presenti,” and 
the language of the Spanish side or Spanish copy of the treaty, is sub- 
stantially adopted as the true reading, viz: that such grants “ shall stand 
or remain ratified and confirmed,” &e. 


. Under the said treaty, it was not contemplated that the Government of 


the United States should convey titles upon purchases made of Spain be- 
fore 24th January, 1818, but only that the United States, after a change 
of dominion, should respect such purchases as were made ot the Span- 
ish Government before that time, and ratify and confirm the right which 
had, before that time, been acquired of the Spanish Government. 


. The report and abstract or decision of the Board of Land Commission- 


ers, appointed under the act of Congress, approved May 8th, 1822, enti- 
tled “An Act for ascertaining claims and titles to lands within the Ter- 
ritory of Florida,” in regard to claims and titles to lands in Florida, 
whether under grants from the Spanish Government or by purchase 
from said Government, are not final, and cannot have the force of res 
adjudicata, nor deprive them of any right which they may have had pre- 
vious to said report and abstract or decision. That the object for which 
these commissioners were appointed was to enable the Government to 
ascertain the Spanish gracts and sales, and their location, so that they 
might be separated from the public domain, and not sold as public 
lands. That for this purpose they “constituted a Board of Inquiry, not 
a court exercising judicial power and deciding finally on titles,” 

“As to “ Donation” claims—Quere ? 


. It is inconsistent with all the acts of Congress and of our Courts, in ad- 


justing land titles derived from the Spanish Government in Florida, pri- 
or to the date fixed by the treaty, to construe said acts in conffirmatiom 
as a grant de novo. 

The act of congress, approved March 3, 1839, entitled ‘‘ An Act for the 
relief of the heirs and assignees of Peter Alba, deceased,” (and made part 
of the special verdict in this case,) is confirmatory of the pre-existing ti- 
tle of Peter Alba, Jr., ratifying and confirming the same, as by the 
treaty stipulation the Government was bound to do; and by the “relin 

quishment of any title which the United States may have to said lots,” 
in said act, Congress but authorizes the separation of the land from the 
public domain, in order that they may not be seld as public lands, and 
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therefore is nof, to any intents and purposes, a grant de nove. MiGee 
et als. vs. Doe ex dem. Alba, 

TRUST.—1. A trast, in its strict and technicalssense, is known only in 
equity, and so long as it subsists it cannot be reached, as between trus- 
tee and cestui que trust, by the statute of limitations. 

. To exempt a trust from the bar of the statute, it must be, first, a direct 
trust ; second, it must be ofa kind belonging exclusively to the jurisdic- 
tion of a Court of Equity, and, third, the question must arise between 
tif trustee and the cestii que trust. 

‘ emy devised in trust after payment of debts, is assets in the hands 
an Administrator, with the will annexed, for which the suretics on 

his bond are liable. 

4. The Trustee cannot get possession of such property, except through the 
Administrator, and therefore may sue him and his sureties for it ; and 
such suit may be brought without any order having beem made by the 
Judge of Probate. Woodfin et als. vs. McNeal et al., 

5. B., without any writing whatever, but verbally and by word of mouth 
only, assigned, transferred and delivered to three of his creditors, con- 
stituting the firm of C., M. & Co., a package containing notes, drafts, 
&c., for near 390,000, intrust, to collect ad distribute the proceeds, as 
far as they would go, pro rata, between thé assignees and his other 
* Charleston Creditors,” making no conditions or reservations in his 
own favor: Held that this assignment was valid and irrevocable from 
the tinre of its acceptance by the assignees ; that the privity or consent 
of the creditors was not necessary ; that stich assent will be presumed 
until the contrary appears. Matilda Browh vs. Chamberlain, Milor & 
Co., 

. 

VENIRE.—(See Jary,) 

VENUE.—1. Upena change of venue in a criminal case, the transmission 
of the copy of proceedings, includiug the order for change of venue, ac- 
companied with the original indictment and other necessary papers 
mentioned in the order (if any) of the Court, prima facie satisfies the 
statute. 

The making of the order changing the venue in such a case and adjourn 

ing the Court without revoking it, vested, eo insfanti, jurisdiction in the 

Cireuit Court of the county to which the cause is forwarded. The ju- 

risdiction cannot be in abeyance. 

3. In all criminal cases, whether upon a change of venue or otherwise, the 
trial should be upon the original indictment, unless by some express act 
the Court is authorized to use a copy thereof. 

4. When the venue in a criminal case has been changed, the prisoner may 

raise the question of the sufficiency of the transcript from the 

Court in which the indictment was found, and may require the produc: 

tion of all necessary papers not sent forward, and should not be forced 

to trial without them. - 

If a prisoner xo to trialin such a case on an imperfect transcript, with 
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out objection, he waives all right to object in arrest of judgment. Am- 

\ mons vs. The State, 530 

VERDICT.—1. When the verdict was simply “ guilty,” and there was but 
one count in the indictment, and that was formurder, although the jury, ! 
under this count, might have found the prisoner guilty of manslaughter, 
yet, having found him guilty generally, it must be taken as referring to 
the offence in the indictment. » 

2. If the evidence in a case be so conclusive that the jury could not have 
found any other verdict than that which they did find, the Court should 
not set aside such verdict on the ground of irregularity in the conduct of 
one or more of the jurors, unless such irregularity be gross. O’Connor 
vs. the State, 216 

3. A verdict will not be set aside as against evidence, where there has been 
evidence on both sides, and no rule of law violated, nor manifest injustice 
done, although there may appear to have been a PREPONDERANCE Of evi- 
dence against the verdict. 

4. As a general rule, if the finding of the jury be clearly against law, the ver- 
dict will be set aside and a new trial granted. Gaines vs. Forcheimer & 
Brothers. 265 

. By making an act of Congress part of a special verdict of a jury (partic- 
ularly where no objection to its admissibility in evidence appears in the 
record,) the Court will consider that the jury found all the facts stated 
and set forth in said act, whether the same were stated by way of induce- 
ment or otherwise. MaGee et als. vs. Doe ex dem. Alba, 382 

% Where the record shows that there was a total absence of evidence to 

j support the verdict, the Supreme Court wilt not hesitate to set the ver- 

dict aside; but where there is conflicting evidence, the preponderance 
against the propriety of the verdict must be very strong to induce the 
Court to interfere. Bridier vs. Yulee, 48} | 


uo 





~ 
= 


Ww 


Te 


ARRANTY.—1. A right of action on a warranty of soundness contained i 
in a bill of sale of a slave (said warranty not containing a promise to 
the assigns or order of the purchaser or to bearer,) is not negotiable by 


assignment either at common law, by the statute of Ann, or by the act of i] 
the Legislature of this State, so as to vest in the assignee a right of ac- ; 
tion on the warranty, in a suit at common law. Kendrick ys. Giles, 27 

WILLS.—1. J. R. devised to his wife, during her natural life, certain real | 
and persona; estate, remainder over to his children, J. W. R., M. E. 


and M. B.; also to his three children, J. W. R., M. E. and M. B., and the 
heirs of their body, separate legacies of personal property; also to his 
grand-daughter M. J., whois a daughter of a deceased son, certain per- 
sonal property, to be held in trust for her, but if she should die without 
any child or children living at the time of her death, then to.belong to 
his three children J. W. R., M. E. and M. B., share and share alike ; also 
to his step-son, E. L. M. A., he gives certain property, after the death of 
his widow, and if the said step-son should die without heirs of the body, to 
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the said M. E. and M. B., and, by a subsequent item of the wiil declares : 
“Jt is my will, that in the event of the death of J. W R., M. E. or M. B. 
without heirs of their body of the ONE so dying, that his or her property le 
equally DIVIDED between the suRVivors.” M. B. died unmarried and 
without children : Held that from the superadded words and the expres 
sions and circumstances contained in the context of the will, it was the 
intention of the testator to fix the period of failure ofissue of said M. 
B. at the time of her death without child or children living; that the 
words “ heirs of the body” and “‘without heirs of the body” are to be 
construed children, to ‘carry out the intent of the testator, and that the 
limitation over to J. W. R., M. E. and M. B. was good by way of execu- 
tory devise. 

The intention of the testator is the polar star to guide in the construc- 
tion of a will, which intention does not depend on any particular clause 
standing by itself, but is to be gathered from the whole will, taken to- 
gether; and where the testator’s intention is manifest, it must preyail, 

if it is not contrary to some positive or settled rule of law. 
3. General words in one part of the will may be restrained in cases where 
it can be collected from any other part of the will that testator did not 


“ 


mean to use them in their general sense. 

4. The rule in “ Shelly’s case” and the rule in exocutory devise, given, as 
defined. Rusk vs. Rusk. 105 

. A devise of * all the rest and residue of my property and estate, real and per- 
sonal, and of every kind and description whatsoever,” embraces the cor- 
pus of the testator’s property not otherwise disposed of. 

MaGee et als. vs. Doe ex dem. Alba. 38 

. The rule which accords to the interpretation of words occurring in a 
will, greater indulgence than when used in a deed, must be taken with 
this qualification, that such indulgence is to be allowed only in aid of 
the intention of the testator; and where that intention is in equipois: 
between two contrary constructions, the words used, if they have re- 
ceived a well settled technical meaning, must be interpreted in that 
technical sense, otherwise they are to be taken according to their 
common acceptation. 

. The words “ child” or “children” occurring ina will, usually denote 
immediate offspring, and in that sense are to be taken as words of pur- 
chase; but employed as nomen collectivum, or synonymous with issue or 
descendants, they are to be taken as words of limitation, and are suffi- 
cient to create an estate tail. Where the latter construction has pre- 
vailed, however, it has generally been aided to the context. 

8 The word “ child” or “ children” may be used as a term of substitution, 
that is, putting the immediate offspring in the place of the parent ; or it 
may may be used as a term of succession. If employed in the former 
sense, it will not be taken to import “an indefinite failure of issue.” 

_ McLeod ys. Dell. 427 

9. Neither land nor sleves will pass in this State by nuncupative will. 

40. The 5lst section of the act of 1828, on the subject of last wills and 


or 


o 
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testaments, is to be taken to be restrictive in its operation, and in- 
tended to confine the testamentary disposition of both land and slaves, 
to wills in writing. 

11. Where a testator by nwncupative will gives to his executor all of his es- 
tate, both real and personal in trust for the payment of debts, and the 
balance to be distributed to certain named legatees, if the devise and 
bequest of the land and slaves should fail, he will hold such of the chat- 
tel interests as do pass by the will subject to the payment of the debts of 
the estate, and not as a specific legacy. McLeod vs. Dell. 





WITNESS.—1. Although a witness, incompetent through interest, be im- 
properly permitted to testify at the trial, yet if it appear from the re- 
cord that the testimony of the witness is so abundantly corroborated 
and sustained by the testimony of other witnesses as to make it im- 
probable, that the jury were misled by the testimony of such witness, 
so as to cause them to make a finding which they would not otherwise 
have made, the verdict will not for that cause be disturbed. _Bridier ys. 


Yulee, 
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